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A7. able of the cenit all! n tles in the Firſ Ve olume. 


A. 


Batement. 
Account. 
Action in general. 
Action ſur le Caſe 
Action ſur le Caſe ſur Aſſumpſit. 
Actions ular. 
Admiralty. 
Adminiſtrator. 
Advowſon. 

Age. 

Ale-houſes. 


4 
Aliens. Vide Allegiance, Denizen. 46 


Amendment 
Amerciament and Fines. 
Ancient Demeſne. 
Annuity, Penſion, 
Appeal. 


Appearance. 


Apportionment and Diviſion. 
Apprentice. 
eee 
Arbitrament. 
Arreſt of judgment. 
Arreſt de Corps. 


= Allts. 


Aſſignment. 
Aſſize. 
Attachment. 
Attainder. 


Page 1 


9 


10 


47 


| 


64 


65 
Vide Title, Orders of 


66 
69 


Attorney and Solicitor. Vide Tate 


Privilege. 
Attornment. 
Audita Querela. 
Avowry. 


Authority. 
- B. 


AIL in Civil Caſes, 
Bail in criminal Caſes. 
Bailiff, 


4 


Bankrupts. Page 108 
Bargain and Sale of Goods. 112 
Baron and Feme. | 114 
Baſtard. 120 
Bills of Exchange. 124 
Biſhops, Archbiſhops. 137 


Breach in Actions of Debt, Cove- 


nant, Caſe, Ge. ibid. 
By - Laws. 142 
C. 
Arrier. 143 
Certiorari, Recordari, Vide Title 
Habeas Corpus. 144 
Challenge. 152 
Chancery. 153 
Chaplain. 161 
Charitable Uſes. 162 
* Chapels, Churchwardens, 
2 164 
Church of England, Religion, a+ 
ters, Ec. 167 
Common. 169 
Condition. 170 
Confeſſion. 191173 
Conſpiracy. 1 74 
Conſtable. 175 
Contempt. V; de Tithe Actachment, 
Continuance andDiſcontinuance. 177 


Convictions. 181 


86 | Conuzance of Pleas. Vide Title Courts 
go| Inferior, 183 
92 Copyhold and W el 184 
93 | Coroner. | 190 
95 Corporation. ibid, 
\» | Coſts, | 193 

| Cottages and Inmates. 195 

| Covenant. 196 

97 | Courts and juriſdictions inferior. 
103 es 
107 | Cuſtoms, 203 
D. Da- 


Y 


4 Ta able of the general Titles i in the Firſt e olume. 


—_ _—_— — 


D. 


e vil Coſts. Page 205 


— 50 

Deeds and Charters. 
Default. 

Defence. 

Demurrer. 
Deodand. 
Departure, 

Detinue. 

Deviſe. 

Diſcent. 
Diſcontinuance of Eſtate. 
Diſſeiſin, Seiſin. 
Diſtreſs. 
Diſtribution. 
Dower. 


E. 


E. Jectment. 
Entry forcible. 
Error. 

Eſcape. 

Eſcrow. 

Eſtoppel. 

Evidence. 
Extommunicato capiendo. 
Executors. 
Execution. 
Expoſition of Words. 
Extinguiſhment. | 


F. 


Airs, Markets and Tolls. 


Falſe Latin. 
Failer of Record. 
Fees. 

Felony. 
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209 


210 


212 
214 
216 
217 
218 
220 
221 
223 
224 
241 
244 
245 
247 
250 
252 


254 
261 
271 


274 


275 
278 


293 
295 


318 
324 
323 


327 
328 
329 
330 
334 


260 


« 


—_— 


Fences, Incloſures, 

Fines. 

-| Forgery. 

Franchiſes, Liberties, Se. 


G. 


Page 335 
337 


Aming, 
Gaol. 
Grants. 346 


Highways, Rivers, Bridges. 
Houſe and Building. 


Houſe of Correction. 
I. 


eofails. 
Imparlante. . 367 
Incident, Appendant and Append 
nant. 
Indictments, Informations, — 
tions, Ge. 369 
Infant. 386 
Inns and Inn-keepers. 387 
Inrolment. 389 


Jointenant and Tenants i in Common. 
390 
392 

393 
394 
395 
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Joint and Several. 
Journies Account. 
Iſſue General. 
Iſſues and Profits. 
Jadge. 

udgments. 
ten 
Jury and Juror. 
Juſtices of Peace. 


uſtification. 
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Impetrationis brevis, and a Reſpondeas ouſter awarded. L 


in cuſtodia: The ſame Term one. ones dellber d a Declaration 
tift repited that the Dekenvant was in Cuſtod. Mar. at the Sult 34>: 


ABATEMENT. 
"Tad ombe verſus Church. Mich. 8 Will. III. B. R. 


C i ( 1.) 
Ction verſus Warden of the Fleet. The Defendant Ju len 
Salvis fibi omnibus adv. ad bill. pred. pleaded he was pleads 
an Officer of the Court of Common Pleas, and that * 
no Officer of that Court can be ſued ptæterquam cor. fu 14 Cu. 
—]juſtic. de C. B. Plaintiff replies quod tempore exhi- ſtod. Mar. 
bitionis billæ, the Defendant was in Cuſtod. Mar. Mareſc. in quo- 1 2 
dam placito debiti ad ſect. A. B. Co this it was demurred, and 2 Salk. 3 
the Court held, mir 
1. That Mant of a prout patet per record. is only Matter of want of pro- 
Fon, and helped by general Demurrer, becauſe without ſuch Cow RT. 
clufton, if a Recozd be pleaded, the other Side may reply Nul 3 Lev. 152. 
tiel record. Vide 2 Ro. 275 1 Saund. 98. This is no Plea after 5, 2% 5. 
Imparlance. FFC 


"BF 2 Rol. Abr. 
275 J. Raym. 34. Far. 106. 2 Salk. 565, 545. 1 Lev. 54. 2 Lev. 190, 19). 3 Lev. 35. Styl. 197, 385. 


2. Tho' a Bill be filed againſt the Warden as in Cuſfody, vn in Cu- 
be may plead his Puvilege; fox per Hole C. J. the Differ, o, Mer. 
ence is, where a Perſon is here in adual Cuſtody, he is liable Pie 


to all Aﬀtons ; but ik he be here only upon Ball, he may plead 3 Lev. 343. 


his Paivilege, fo2 the Sheriff cannot take Notice of his Þ2ive. , 


lege; ſo that he muſt give Ball. Allo this is no Plea to the » Rol. abr, 


Bill, but to the Jurisdiction; and the Clauſe of ſalvis omnibus, . G. 
&c. ought to be to the Jurisdiction as well as the Bill. 


- Peaſe verſus Parſons. Mich. 8 Will. III. B. R. 


N an Attion verſus Parſons, he pleaded quod ipſe eſt unus At- d 150 
torn. Cor. Domini Regis de B. without ſaping fuit tempore ef Actorn. 


NNE 6 | temp.1 rr, 
brevis, ill. Poſt, 6, S. C. 5 Mod. 310. Mod. Caſes og. Cro. El. 315. Pl. 9. 1 


Jones verſus Bodinner. Hill 8 Will. III. B R. nde os 


Attorney of 


Bougner being en attozney of the Common Pleas was ſued 5) Dea 


by J. S. in B. R. and gave Bail, and was declared againſt as =o: in cut. 


r. after 
| UK Ib ; iving Bail 
by the By againſt him; to which hepleaded his Paivilege Plain⸗ 3 


| Vid. Carth, 
158 ED 3; 


. 
- 


* 
— 


+ - 
„ —— 


v4 - — 2 —— ———— — 


2 ABATEMENT. 


—— tA. 
= _— 


of J. S. and wag delivered out to Bail, and that during the Con: 
tinuance of that Suit he exhibited his Bill ſecundum Curl. Cur. &c. 
Dekendant demarr'd; and it was urged pro Quer. That the De- 

kendant had allowed the Jarisvixion of the Court by gibing Bail, 

and had waived his Pꝛivllege. 2 Ro. 275. Et per Cur. Defen:- 

Ante . Dant might plead his Puvllege to the firſt Action, .fo2 he comes 
nern hete by Edetcton, and hav no Oppoxtanity to claim Patvitege till 
now; and therefoze tho' a Man be in Cuſtod. Mar. one map claim 
Conuſans. 12 Al. 8z. 2y H.6. 7. And it is abftird that the Deken. 


the firft Plaintiff, when this ſeconv Suit is topp d on the action 
ok the fir Plaintiff; und tis clear the Defendant might plead 
275.1, his Paivilege to tbe fir® Action, notmichttunding bis being tn 
' __ Cuſtod. Mar. Pet the Coltt held, that if tt had deen walbed as 

— firft 

_ 


Newton verſus Rowland. Mich. 1 T Will, III. B. R. 
Rot. 197. 


Privilege o 


Am he pleaded in Abatement he was an Attoznep of the Common 
C.B. pleaded Pleas, and pꝛaped his Patvilege, but was ruled to anſwer over; 


by H- fued #5 ko: his Dubllege extends only to Aitions dzought againt him | 


Obere ruled. in his own Right. Vide Hob. 177. An Attozney was (ued as Ad- 


A Sid. 157. mintſtratoꝛ; he pleaded in Abatement that he was an Attomey de 
oft, 7. | 


{ 
Noy 68. C. B. and a Reſpondeas ouſter awarded. 
2 Lill. 370. we” 

Poph. 329. 


Mt verſes Sutton. Paſchæ 1 Ann. B. R. 


H. 2. 


= * 


(5) Scire facias was bzought on a Judgment fn Allize, foz the Df- 
e Alien fice of Marſhal; the Defendant pleaded in Abatement, that the 
Whero the Plaintiff was an Alien Enemy, & hoc, &c. {Plaintiff replied he was 
Replication i Subject bozn, ſc. at (uch a Place in England. Et hoc para- 
clas cl tus eſt verificare : Defendant demurred. Et per Holt C.J. The 
and where [Plaintiff ſhould Have concluded to the Country; fo2 where Alienee 
wich aver- is pleaded in Abatement, tis triable where the Writ is brought; 
Vide Nod. fo; which Reaſon the Replication muſt conclude to the Country. 
Caſes 57, 91. Aliter where Alienee is pleaded in Bar, therefoze in that Cale the 
f on. 51% 55» Replication muſt conclude, Et hoc paratus eſt verificare. 

1 Vent. 210. Co. Lit. 126. Dyer, 121. PI. 14. | 


Mater of 2. This cannot be pleaved fn Abatement to the Scire facias, 9 
wrt "ar becaule it was pleadable in Abatement to the Aize: Me ſhall not 


have been Diſable the Plaintiff from having Execution, ſince he admitted 


leaded to 


ine Aion, him able to have Judgment ; Ideo conſiderat. eſt quod reſpondeat. 


not pleadable to Sci. fa. on Judgment, 1 Sid. 182. Poſt, 4, 274. Cumb, 86, 311. Cro, El. 283. 
Pl. 7. 575. Pl. 20. Co. Lit. 303. 


1 Brookes 


dant chauld be in a woxſe Conditton as to J. S. than he was to. 


Acklon, it would have been waived as ta the (econd 


ie ot 12 aſſutpfit f02 100 l. againſt the Defendant as Erecutoz, | 
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Brookes verſus Stroud. Paſchæ 1 Ann. B. K. 
Amd Executors ſued, and let foxth themſelves to be Execu- a8ion b) 
J tozs, and that they pꝛoved the Mill; but upon the P20. ro Exccu- 


bate ſet fozth, it appeared that one only p2oved the lil: De. bareby one 


fendant pleaded this in Abatement ; ſed reſpondeas ouſter awarded, beld well. 


fo2 both have the Right in them, and he that did not pzove may pg 115 
come in when he pleaſes, but cannot refuſe during the Life of him 30 21 Ed.. 
that has pꝛoved. | Tan $56. 
: Saund. 213. 9. Co. 37 a 1 Rol. Rep. 176. Swinb. 358. Br. Ereeutor 168. Plowd. 184. b. 
Wentw. 59, 60. Br. Executor 117. 1 Rol. go7. Cro. El. 92. Dyer 160. Pl. 42. 


Smith verſus Villars. Trin. 1 Ann. B. R. 


Illars was arreſted as J. Villats Armiger, and pzetended Fareſley 38. 
himſelf to be Earl of Buckingham; and upon a Motion % Ja. 

the Queſtion was, how he ſhould put in Bail ſo as not to eſtop on- not ne- 
him. Et per Cur. pe need not join in the Recognizance, and wy for 
then there is nothing to eſtop him : Jn Civil Aﬀtons the De- in in Re. 
fendant is not of neceſſity to be joined in Recognizance as in cognizance 
Criminal; and even there upon Motion we allowed the Earl of 2 8 
Banbury, upon an Indidment, not to join in a Recognizance, but may be ac 
to find others who gave Bail fo2 him, by the Name of G. pens d with 


Knowles, Eſq; fo2 their At could not conclude him. 55 3 
| Rr 5 | | ar. 104. 

Croſs. verſ#s Bilſon. Hill. 2 Ann. Intratur . 

Trin. 2 Ann. Rot. 146. e 


15 Replevin the Plaintiff declared foz taking his Mare apud H. (8. 
in quodam loco ĩbidem vocat. the Ring s Highway; Defendant pier ging 
venit & defendit vim & injur. &c. Et ut ballivus, &c. bene cog - in auter lieu, 
noſcit captionem equæ præd. in quodam loco voc. the King's concluded 
Highway, & juſte, &c. quia it was the Freehold/of my Lozd Pe . 
Lemſter, &. abſque hoc that he took the Mare in the Place iu, becauſe 
called the King's Þighwap ; & hoc, &c. unde pet. Judicium & re- — in 
torn, equæ præd. Plaintift replies Juſt. cognoſcere non debet 6 Mod. 102. 
quia dic. quod cepit equam præd. in loco vocat. the King's Þigh- Fer. 53, 103. 
way, 8& hoc pet. quod inquiratur per patriam; Defendant demurs, b. 47. 
and therein concludes, Et ut prius pet. Judic, & quod narr. pred. 
caſſetur. Plaintiff joins in Demurrer. | | 

Per. Cur. 1. This Plea oz Cognizance concludes in Bar; fo? 1 Lev. 312. 
pet. Judicium & retorn. was in Bar at Common Law, Damages I 34. 35- 
are onlp by the Stat. 7 H. 8. c. 4. 21 Hl. 8. c. 14. Befoze the Judg * © 2" 
ment was only to have a Retozn. And Priſal in auter lieu is buũjt 
Matter in Abatement, which cannot be pleaded in Bar; andthe sow. 4, 133. 
Concluſion is upon the whole Matter. 


B 2 | 2. If 


1 ABATEMENT. 


Show. 155, 2. Ik the Demurrer was in Abatement, then it was a Diſcone- 
5 2 4. .:,, tinuance, andt the Plaintiff might take Judgment; but neverthe⸗ 
irpefendan: lels he was tot bound to do it, and therefoze had his Election 
my Cn and might join in Demurrer; and the Court upon this Joinder 
by his De- (hall give him Judgment in Bat; fo2 the Coutt is not hindeted 
murrer, by the Coticliiſion of the Oemurrer in Abatement to give Judg- 
dag ment, as of Right they ought, upon the whole Recow. * 

Judgment,or 3. This Demutrer might be taken foz a Demurrer in Bar, be- 
join in De- Cauſe it concluves ut prius pet. Judicium & quod, &c. and the 
75:4. 289, Court will tefect the & quod, &c. as being idle and repugnant; 
Far. 124 Judgment pro Quer. after ſeveral Motions and Debates. 8 


bod 5 Pro Quer. Salkeld pro Def. 


180. 


3 yor Ode verſus Norcliffe. Mich. I Ann. B. R. 


1 2 


bee P JLEA that he was attomey de C. B. and ought not to be 
Plea in ſued Alibi abſque conſenſu; Platntiff teplied he did conſent, 
AL and laid not a Venue where, and therefoze bad. Per. Cur. 


of Venue. 


ot. . Haywood ver. Davies & al. Mich. 1 aun BR. Rotz 44 


Far. 104+ 


Bud: Reſpaſs verſus A. & B. {02 taking a Pail of Water out of 
cannotplead the Plaintiff's Well; A. & B. pleaded in Abatement that 


in abate: B. was Tenant-in Common with the Plaintiff of the ſafd (Mell; 

ey in en. Plaintiff replied he was ſole ſeized, abſque hoc that he was 
817 55 _—_ Tenant in Common with the Defendant B. Et de hoc pon. ſe 
Stranger, he ſuper patriam. To this it was demurred and a Reſpondeas 
may. ouſter awarded; it was agreed that in Treſpafs, the Defendant 
on” 733, cannot plead in Abatement that himſelf is Tenant in Common 
vide Ad- With the Plaintiff, becauſe he map give it in Evidence; but on 
miralry 1.5r. the other Slde, he moy pteav that another is Tenant in Com- 
Bild Cafe. mon with the Plantiff, fox that will not pzove him not Gufity : 

Where Tra- But the Point inũſted on was, Mhether the Plaintiff ſhould not 
verie 10.0 have concluded his abſque hoc with an Averment ? And the Court 
with Aver- (eemed to think that where an abſque hoc compyizes the whole 
ment, and Matter generally, as abſque tali cauſa, it may conclude & de hoc 
— oe pon. ſe ſuper patriam; but where it only traverſesa particutarMBat- 
Ante, z. . ter, as abſque tali warranto, &c. it ought to be averred ; but the 
car- 53, 195- Chief Juſtice thought not this ſuch a particular Matter as need 
0 ' be averred, fo2 tis to maintain his TUrit, Vide Dy. 333, 353- 


| Collit.r26a 1 Brownl, 1 Lev. 26. 2 Keb. 300. LS IS 


& Rop. 
3 
I Keb. 66. Michaelmas 1 Ann. B. R. 
(11. ſpon a Reſpondeas ouſter, the Defendant pleads * e. 


; Ifſue ; the Muy hall * Judgment if the he, 
kendant s 


* n W - 0 9 — —- * — 
* 


—_— 


1 


1 care; & quoad others dicit quod proprietas eorum fuit in quodam 


It has been adjudged otherwiſe, and the Law is otherwiſe, koz it 


ABATEMENT; : 5 
fendant's Attoznep on re-delivering. back a Copy of the Iſſue will bar. 51. 
not pay oz it; and it ſeems the old Courſe was, to deliver ina Copy 
of the whole Recoꝛd z viz. the Declaration, Plea in Abatement, 8c. 


and Jſlue ; but the Court made a Rule foz the future that a Copy 
of the Narr. and Jſſueſhould only be pald foz. Per Cur. 


Preſgrave verſus Saunders. Mich. 2 Ann. B. R. lea. Ca. 
: 81 
Intratur Mich. 1 Ann. Rot. 467. 


Eplevin fo2 ſeveral Hoods taken ina Chamber fn Devereux- (12. 
X Court, Detendant pleaded Actio non quia; dic. quoad ſuch Neplerin! 


and ſuch, proprietas eorvm. fuit ipfi Def. abſque, hoe That the Se 
Pꝛoperty of them was in the Plaintift, & hoc paracus eſt verifj- pleadableei- 
or Abate- 


Richardo Frith, abſque hoc quod fuit-querenti, & hoc paratus eſt ment, at 


verificare Unde pet. Judic. ſi præd. Quer. Actionem ſuam habere pen. 
debeat, &c. pet. etiam retorn. bonorum, &c. cum dampnis, &c. 2 Cro Mo 


7 Apon Demurrer Mꝛ. Ward objeited that Pꝛoperty in a Stranger Carth. 243. 


Mod. Caſes, 
69, 103. 


ought. to be pleaded in Abatement, and not in Bar. Cur. contra. 


utterly deſtroys the Plaintiff's Action: And whether the Defendant 
02a Stranger have the Pꝛopeꝛzty, tis all one to the Plaintiff ſince 


he has it not. Vide 31 H. 6. 12, 39 H. 6. 35. 2 Lev. 92. 1 Ven. 249. 


Earl of Banbury Ver. Wood. Mich. 2 Ann. B. R. Rot. 398 ? ride — 
ö 1. Deng 255-25 | Mod. Cai 
Na Homine replegiando Defendant appeared and pleaded in 8 7 
' Abatement, -- that there is no Addition of Place, Gill, o2 w.li 4. 
Hamiet : Plaintiff demurred; fo2 Replevin is not vi & Armis, and dition plead- 
in Actions vi & Armis Pzoceſs of Dutlawzp lap onlp, and no in b{mine 


Addition is neceſſary where ſuch Pzoceſs lap not: And the 25 E. 3, lad 56 


c. 17, does not extend ta Replevin.. Et per Cur, Pꝛoceſg ot Out- Cro. El. 896. 
lazy lies in Replevin, and the ing may have a Fine. V. 25H. 6. 6. Med. Cale, 


2 Ro. 805. n. . 1 luſt. 128. b. Plo. 228. N. Br. 220. H. But this Engr * 


is not by Common. Law no: upon the Dziginal; but the-Sta- ven in repl. 


tute of Edw. 3. gives the Exigent, . and that is upon the Plu- -—— of 


= ries returned; ko; the Dziginal is vicountiel, and is determined: 
The Mods of the Statute ok H. 5. are, In every Original in 
Actions Perſonal whereon Proceſs of Exigent lies, &c. That Sta: 


tute is conſtrued ſtrictip. And an Ae of Novel diſſeiſin is not 


within it, tho the King: (hall have a Fine; and Exigent lies, Original in 
becaule tis a mixt Action. So here it muſt be ſuch an Oziginal ***v** of 


as the Court does pzoceed upon, not ſuch. an Dziginal..as. is ae 


determined 3 ko; the Court does not pꝛoceed upon that 1 In rieinal as tho 
this Cale the Daiginal Replebin is vicounciel,, and be Ggurt Sa, 155, 


pꝛaceeds upon the Pluries ;; therefoze the firſt Replebin needs ua . 


Addition within the Statute; and where. the firſt Grit is tb. 


e 7 * 7 i: 7 , - ry hs _ t : 
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6 ABATEMENT: 


where one gut Addition, it cannot be neceſſary in the ſecond ; nay tis (a 


Proceſs is 


grounded on FAC from that, that the inſerting ſuch an Addition would vitiate 
another, the the ſetond CUrit ; fo2 where any Mrit oꝛ Pꝛoceſs is founded upon 
latter muſt g fomer, it muſt purſue the fozmer, and cannot vary: Et per 


urſue the 


ormer ex- Powel, an Addition was never feen in a Crit De homine reple · 


ally, 1 

Ned. Caſes giando. 

85. 4 Mod. 347. Noy 135. ; | | 
Os, Lett verſus Mills. Hill. 2 Ann. B. R. 
b, du JT NEfenvant pleaded in Abatement quod ſuſcepit ordinemmilita- 


ſuſcepit ordi- rem & jam Miles exiſtitzand upon Demurrer it was held; Firſt 
_ 8 that quod ſuſcepit ordinem militarem, &c. wag a very pzoper wap 
Matter that Of expreſſing, he was made a Knight. V. Statute de Militibus ; and 

concerns the that Miles without Addition is a Knight Bacheloz, 2. That 
Perſon eel there needs no Venue where he was dubb'd; fox any Thing that 
ed with Ve- concerns his Perſon ſhall be tried where the Actions laid: Yet at 
nue. laſt a Reſpondeas ouſter was awarded, quia not ſaid he was a 


Ante, 2 


; Mod. 316. Knight befoze, 02 at the Time of the Bill exhibited. 
2 Salk. 545- | 


S.C. 6 Mo Holman ver ſus Walden. Hill. 2 Ann. B. R. 


115. by the 
Name of 


Walden,ver. Ction of the Caſe was bzought fo2 Tos againſt Benjamin 
de N Walden; Defendant pleaded in Abatement that be was bap- 
Miſnoſmer tf3ed by the Name of John, & per nomen & cognomen de John 
pleaded. . Walden ſemper, 8c. cognitus & vocatus fuiſſer, abſque hoc that 
'he Name in he Was Called oz known by the Name and Surname of Benjamin 
the Writ is Walden: Plaintiff replied, He was called and known by the 
the Poive Name and Surname of Benjamin Walden, & hoc petit quod 
But both inquiratur per patriam: Defendant demurred, and it was urg'd 


that and the that the material Part of the Plea was the Mame of Bap⸗ 


Inducement 


are material. tiſm, and that he could not have another Name ; and that the 


Traverſe was needleſs and frivolous, and the Matter pꝛecedent 
was the Subſtance of the Plea : To this Opinion Powel Ju⸗ 
ſtice at firſt inclined : but at laſt a Reſpondeas ouſter was a 
2 warded per tot. Curiam; fo2 Per Holt C. J. One map have a 

Ray 3. 558. nomen & cognomen that never was baptized, and thoutands in fact 
4 Mod. 247. habe: Alto one may be baptized by the Mame of A. and be con- 


Cro. El. 89. firm'd by the Name of B. as Sir Francis Gaudy was ; not that be 


: Brownl-45: thought the firſt Name ceaſed. Allo he thought it would not be a 
133. ſufficient Anſwer fo2 the Defendant to ſay he was baptized by the 
Tas 35s 1. Name of A. without averring alſo, that he was ever called and 
28 e known by that Mame: But ſuppoſing it had been a ſufficient 
Poſt, 30. Anſwer without moze; pet ſaping he was batip3ed, & c. was no moze 
5 Sho 28. than Jnducement, which is waived by the Traverſe; ſo that the 
Noy 135- Effect of the Plea is, that the Defendant was never called by the 

Name of A. B. and the Chief Juſtice ſaid that the Traverſe 

was material, and likewiſe the Jnducement. Jud. quod reſpond. 


Lepiot 


FO 
. 
4 

„ 


know the Father, it wound go tothe Son: Suppoſe one deals with 


ABATEMENT. 7. 


Lepiot verſus Browne. Hill. 2 Ann. B. R. 127 Caſes 


* 
erſon 
the Son and knows uothang of the Father, mut he wing his non e 
Action v. A. B. Junior? I this had been an Oziginal, and the nior and 
Father and Son had lived in different Counties, there had been — toy 
no need of this Addition; but this is au Action v. A. B. in Cuſtod. 9859 
Mar. pou muſt ſhew there is A. B. the Father in Cuſtod. Mar. Rol. Rep, 


too, Judgmeut quod reſpond. ouſter 120 223. 


Linch verſus Hooke. Mich. 3 Ann. B. R. les Cg. 
Wy EST! en 
A Coman was arrefted by Name of Minors, and gabe a Ball- eme covert 


Bond tothe Sheriff by that Name. Et per Cur. Af onebe a4 gail. 


-arreftcd by a w2ong Name, and bzought into Court, he may plead Bond given 


Niſnoſmer; and whatever a Ball- Baum mayo in other Caſes, in N. me ma 
Cale of a feme Covert, the may plead, It cannot eftop der? kon plead cho 
the may plead non eſt factum. per Cur. Et per Cur. eodem termino 1 
in another Caſe it was ſaid, Jf A. gine Bond hy Name of B. gin a Bond 
and he ts accowingly ſuen by that Mame of B. He may plead A- by « wrong 
nolmer, and the other may reply that he made the Bond by the © -» x 
Maͤme of B. and eſtop him by demanding Judgment, if againſt his ay ic ic, not 
own Deed he ſhall be admitted to ſay his Mame is A. and then he Þis Name. 
may rejoin and ſay that he made no ſuch Deed ; and this he muſt : br. 


i 


3 ABATEMENT. 


5: be given of it; fo2 the Defendant is ſuppoſed to be attending 


upon his Caule in the Paper, to maintain his Plea. M. 3 An. 


B. R. per Holt C. J. 


Stroud w Lady Gerrard. Mich. 6 Ann. B. R. 


VideRecord © | | alba 
Pug 710. | 0 ntratur Mich. 5 Ann. 439. 

(_ 19. 133 1 22 Nn £8} | [gon deen 
Miſnoſmer A Sſumpſit foꝛ Moꝛk done verſus Eliz. Gerrard; Defendant pleads 
Bail files. LX ft Abatement her Name was Honoria and not Eliz. Plaintiff 


v.poſt, pl.15. replies quod impoſuit Commune Ballium per nomen Eliz and pꝛays 
God 5 Judgment if che ſhall ſay her Name is not Eliz. Et per Cur. 
domenllina The putting in Bail is the A ot the Court and not of the 
Compe- Party, and there foꝛe cannot eſtop her; but the Defendant appearing 
poſbit ball. by that Name may eſtop himſelf; and Bail is an Appearance as 
Styl. 187. well as Bail. But then it ought to be pleaded as an Appearance, 
A. «7 k the Plaintiff will make uſe of that as an Eſtoppel. Jn Debt 
Roll. Abr. On a Ball- Bond, ik the Oefendant has put in Common Bail, he 
780. cannot plead he has put in Common Ball, but Comperuit ad diem; 


koꝛ he mult plead atcoꝛding to the Operation Things have in Lam. 


10 1 2, Hetherington werſus Reynolds. Mich. 6 Ann. B. R. 
13 A? Action of Debt was bzought againſt the Dekendant as a 


inferior Feme ſole, in the Palace-Court ; after Appearance and Plea 


Court com- 


menced. bleaded ſhe married, and then removes the Cauſe in B. R. per 
pleadable in Habeas Corpus, and here the Plaintiff declares againſt her in 
in che ſuceri. Cuſtod. Mar. Defendant pleaded in Abatement, ſhe was married 


or Court af. at the Time of the Habeas Corpus ſued out; and ruled a good 
ter Removal. lea; fo2 here the Pꝛoceedings are de novo, and the Court takes 


Bur on mov- 


ing chat Mat- n Notice of the Pꝛoceedings below, oz of what pzeceded the Ha- 


ter ſur re- beas Corpus; but the Courle in ſuch Cale is to move the Batter 
— Hab. to the Court upon the Return of the Habeas Corpus, and the 
Cour will Court wilt grant a Procedendo ; fo tho' a Habeas Corpus be a 
grant Proce- TUrit of Right, pet where tis to abate a rightful Suit, the 
2 Keb. 143. Court may refule it. A e 
Sid. 40. | 7 

Cro. Car. 104. 


(21. 
Death of De- 


een 


fendant be- Jectment laid in Devonſhire to be tried at Exeter; the De- 


. — fendant died the Day befoze the Allzes began at Exeter, and 


not aided by Upon à Trial on full Evidence, Uerdit pro Quer. and Motion in 
the Sreture; Atreſt of Judgment. Et per Cur. Firſt, the Death of either Party 
bur if afrer hefoze the AM3es is not remedied by the Statute : But if the Par: 


Day, it is tp dies after the AM3es begins, tho' the Trial be after his Death, 
aided. that is within the Remedy of the Statute + fo2 the Aſſizes is but 


3 Lev. 120. 


i Sl 12 one Dayin Law; and this is a remedial Law, and ſhall be einm 
| I avour- 


Far. 39. + 


_ 


* 
* 
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1x Tcavourably. 2. The Court held that in this Caſe it wag in their 6 Mod. 142. 
Diſcretion, whether they would upon Potion arreſt Judgment, oz N 20 
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v. 277. 


put the Party to a CUrit ok Ertoꝛ: - Accozdingly they refuſed to Vent. 235. 
= arreſt the Judgment, and the Party was put to his Cirit of Er- Mod. 6: 
oz, that the Point might be pat in Jfſne and tried by a Juty, 


© WS 4 rn 1 


ACCOUNT. 
Wilkin verſus Wilkin. Hill. 2 W. & M. B. R. 


Sſumpſic, and declares that the Defendant intending to go wal 
beyond Sea, he delivered him a Box and Goods, which $bower 51. 
the Defendant pꝛomiled to diſpoſe of foꝛ him, and to give - ws ſar. 
bim an Account thereof at his Return; Dekendant pleaded Besen 

in Abatement, he was the Plaintiff's Bafliff and merchandtzed the batement 


laid Goods, and that he ought to being Account, and not an Aﬀion nage n 


on the Caſe: Non allocatur ; fo2 the Action being grounded on an plaintiff 


i 
_ 
"+ oo 


=* erpeſs Pꝛomiſe, Aſſumpſit lies ag well as Account, and the Þlatn- ought co 


© tiff has bis Eletion. Note, the Dbjetion was, that in Account deus “e- 


count, 


* againſt the Defendant as Bailiff, he would have Allowances, 8c. Where e. 


Et per Holt: There is ſome Jnconvenience in giving a long 3 


= rambling Account in Evidence to a Jury: But where-ever one ads lie, as well 
: as Bailiff, he pꝛomiſes to render Account. Jad. pro Quer. a 1 
1 arth. 89. 


Dyer 20. 1 Inſt. 172. 1 Roll. Rep. 52. Mod. Ca £5, &. 363. 


V Poulter verſus Cornwall. Trin. 5 Ann. B. R. 


Ndebit. Aſſumpſit fo2 Money receſved ad computandum. Uerdit webs ) 
pro Quer. and moved in Arreſt ok Judgment, that this Aﬀton Roll. Rep. 


bild not lie, but Account: Foz if a Pan recetves Money to a ſpe- 259- 


ctal Purpoſe, as to actount oz to merchandize, tis not to be de: 2*<* 55: 


Hob. 20 


manded of the Party as a Duty, till he has negleded, oz refuſed to Indebir. AC 
apply it accozding to the Truſt under which he received it: And _— 
© the Declaration, muſt ſhew a Biſapplication, oz Bzeach of Truff, 227 7” 
Et per Cur. The Uerdit has aided this Declaration, fo2 ft muſt Computan- 
= be intended there was Pꝛook to the Jury that the Defendant re- 2 


| ; ' Aided 
== fuſed to account, 02 hav done ſomewhat elſe that rendered him an Ferdi 
== abſolute Debtoz. LI Mod. Caſes, 
. | &c. 239. 
1 „ AGTION 


Ae 11 O N in General. 


Rogers werſus Cook. Trin. 4 W. & M. B R. 


. 5. | 

Show. 366. Vought an Aion as Adminiſtratoz to A. and de- 
ry clard on an Indebitatus Aſſumpſit to A. and an infi- 
tor. Indebi- mul Computaſſet between Plaintiff and Defendant fox 
anger to * Poney due to the Plaintiff himſelf. Upon Demur- 


Inteſtate,and Tet the Declaration was held ill; foz the Plaintiff in one Aﬀton 
inſimul Com- Cannot pzoſecute his own Right and another's: And the Reaſon 
Nlonay due 18, becauſe the Coſts to be recovered are intire, and then the 


to Admini- Plaintiff can never diſtinguinfh how much he is to have as Ad- 
ſtraror, not ſniniſtratoꝛ, and how much he is to hold as his own. 


joinable. 
A Salk, 423. 1 Roll. Abr. 29. 2 Lev. 27. Cro. Eliz. 290. 8 Co. 87. Cro. Jac. 330. Ow. 11. 


Sir John Dalſton verſus Janſon. M. 7 W. III. B. R. 
vide Record. ö Intratur P aſch. 7 Will. III. Rot. 242. 7 | 
Page 703. #3 3. | 

(2) JN Aſſumpſit on the Cuſtom of the Realm and Trover againſt 
afumpſiton J Carrier joined in the ſame-Declaration z after 'Uerdict foz the 
Realm and Plaintiff and intire Damages, Judgment was arreſted; fo2 the 
N not Aſſumpſit is ex quaſi contractu, and a Contrat and a Tozt cannot 
Kaon. be joined; and in the Caſe of Matthews and Hopkins, 1 Sid. 244. 
gainſt Car- the Judgment was arreſted, the Recozd of which Cale Holt C. J. 
Ra. +33, (aid he had ſeen. SET. | 
2 Lev. 101. 1 Keb. $70. 1 Vent. 365. 1 Keb. $47. pl. 45- 2 Keb. 803. pl. 52. Br. Joinder in 
Action, 10, 11. 3 Keb. 264, 276, 296, 302, 335. 3 Lev. 99 1 Vent. 223. 


Johnſon verſus Long, Mich. 10 Will. III. B. R. In- 
tratur Trin. 10 Will. III. Rot. 763. 


(32 Ction ſur le Caſe, fo2 erecting a Nuſance 20 die Febr. De- 
Way 00s fendant pleaded a pꝛioz Action bzought foz erexing a Bu- 


re&ion of [ance 20 dic Martii, and a Recovery thereupon, and avers theſe 


8 to be the ſame Nuſance and Erection: Platntfff demurred and 


Recovery Judgment againſt him; fo2 be may have an Aﬀton foz the Con- 
for the ſame, tinuing of the ſame Nulance, but can never have a new Adlon 
cha laid at fo; the ſame Eretton. 


different 8 „ 
Days. Carth. 455. Cro. 2 74. Yelv. 67. 4 Co. 45. 2 Vent. 169. Mo. 62. 2 Leon. 129. 
Cro, El. 402. pl. 11. Cro. Jac. 231. pl. 10. . 


Cale or Tro- Pitts ver ſ. Gaince and Foreſight. Pal. 12 Will. B. R. 


verquod fuit 
Magiſter na- 
vis, and De- 


eee = Ction ſur le Caſe, fo2 that he was Maſter of a Ship, and that 
tain'd her, it was laden with Cozn in ſuch a Harbour ready to ſail fo: 
per ꝗ d impe- Dantzick, and that the Defendant entred and ſeized the Ship, and 
dit. inViagio. 1 , det ained 5 


-w » WW Q nh = 
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detained her, per quod impeditus & obſtructus fuit in Viagio. De- Held wel for 


fendant juſtified ko: Toll and Pozt Duties; but his Plea being wok 4 


naught, took this Exception to the Action, viz. That it ſhould bur that be 


} © have been Treſpaſs, Vide 4 E. 3. 24. Palm. 47. 13 H. 7. 26 Holt ws ere 


| taken; but here the Plaintiff has not a Pzoperty; The Ship was fo. 


C. J. Jn the Caſes cited the Plaintiff had a Pꝛoperty in the Thing on his Pogec- 
Br. Action 


4 5 not the Maſter's but the Owners: The Maſter only declares as ur je Caſe 
= a particular Officer, and can only recover foz his particular Loſs, 123 y 
Pet he might have bzought Treſpaſs as a Bailiff of Goods map; All. 84. 


Fitz. Action 


1 5 and then as a Balliff he could only have declared upon his Pol: ſur Caſe. 
= ſcMon, ſc. that he was poſſeſſed 3 which is ſufficient to maintain 1 Roll. Abr. 


® Treſpaſs. Judgment pro Quer. 


104. 
556. Lane 65, 66. Cro. Jae, 265, 266. 


Fetter ver. Beale. Trin. 13 Will. III. B. N. Incr. Paſ. 


10 Will. III. 


” T an Ation fo? Aſault, Battery and Maihem, declares that « 5. ) 
fs 


I the Defendant beat his Head againſt the Gz0und, and that rule 


 . * 


ry and 


be bzought an Alon of Afſault and Battery koz that, and re- Maibem, tho 
= covered; and that ſince that Recovery, by Reaſon of the ſame Bat- ini e 
© tery, a piece of his Skull was come out. The Defendant pleaded coir. Jadg. 


the Recovery, mentioned in the Declaration in Bar, and avers it ment in a for- 


7 to be fo2 the ſame Aſſault and Battery : The Plaintiff demurrs. der Action 


for the ſamo 


And shower pro Quer- urged this ſubſequent Damage was a Battery, and 
= new Matter which could not be given in Evidence on the firſt eus new 
= Recovery, when it was not known; and compared it to the Caſe neuen. 


tial Damages 


5 of a Nuſance where every new Dꝛopping is a new AX. Ik a happen d 
Pan beat my Servant, and he die, J loſe my Aion and mult pzo- fin<e. 
= ceed by Indickment; and by the lame Reaſon that a Matter ex SIS J66-37 3 


poſt may defeat an Ation, it map alſo give an Action : Sed Hole 89!“ 


C. J. contra. Every new Dꝛopping is a new Nuſance, but here 34 . . 
is not a new Batterp, and in Treſpaſs the Oztevouſneſs 02 Con- — 10, 
fequence of the Battery is not the G2ound of the Action, but the Pl. 3. 


© Meaſure of the Damages, which the Jury mult be ſuppoſed to 
+ bave conſidered at the Trial, Judgment pro Def. 


. "hy 


„ 2 to all the King's Subjects, but in the Right to pals Toll-free, That 
. --* uptheFerry, therefoze the Plaintiff could not maintain an Aﬀton,” fo2 not paſs 


— 


ACTION far le Caſe. 


videRecord Payne verſus Partridge. & al. Trin. Will. III. B. R. 
ä Intratur Pal. 2 W. & M. Rot. 433. | 


C23 2} ; 128 i f ien | $M. e N 
« Salle. 744 Etlores that the Aillot Lietleport is an Ancient All, and 
Show. 243. that there has been Time out of Mind a Ferry over the 
a Non: ah River there, and that it was a common Paſſage fo? all 


Show. 255. the King's People paying Toll, and that the Jnhabt- 
5. O. tants of Littleport living in the Ancient Meſſuages oz Cottages 
Foren for an tbete, had Paſſage Toll-free, and that the Defendant was Owner 
Paſſenzers Of the Ferrp and let it decay, and that the Plaintiff requeſted him 
paying 2 to let him go over the Ferry, but he refuſed. Defendant pleaded 
Geer K. oo be had built a Budge in the Place of it, dc. And upon Demurrer 
are Toll- the Court held the Owner could not let down the Ferry and put 
2 1 up a Bridge without Licenſe, and an Ad quod damnum; ànd Chat 
an Adlon fer the Cuſtom was good in the Nature of an Eaſement; but that the 


taking Toll, Cuſtom conſiſted not in the Right to pacs, fo that was common 


becauſe the ſing; for ſo any other Subject might bung an Aﬀfon, which would 


former is a 


private be endlels, and infinite. Aliter, if Toll had been exated and paid 
richt, but bp him ; that had been a ſpecial Damage, but without ſpecial Da- 
the ek: Oe. mage, he can only indict oz bing Infozmation. ' © 
P F can't ſuppreſs that, and put up a Bridge in its Place, without Licenſe and ad quod dam- 
ner of Ferry PP , pur up ge 

num. 2 Jon. 157. Cro. Car. 266, &c. Vaugh. 341. Mod. Caſes 307. 1 Leon. 142. 1 Inſt. 173. 
12 H. 8,5. 1Cro. 418. 1 Inſt, 36. 5 Rep, 72. 3 Cro. 664. Moor 180. 13 H. 7, 26. 


Williams v. Crey. Pal. 7 W. 3. B.R. Intr. Paſt 6 W. 3. 


„abb VN Uhams the Executo2 of J. S. beugbt Caſe againſt Crey the 
Executor for Sheriff, koz that his 'Teſtatoz having recovered Judg- 


a falſerecurn ment in Debt againſt A. ſued out a Fieri facias, whereon the De. 
dias in the kendant return d he had levied 191. 5 8. 4 d. and that he had taken 
Lifetime of Other Goods to the Ualue of 40 8. which remained in his Hands 


Tefaror,, prodefetu emptorum,and that A. had no other Goods, ubi revera 


within the Sheriff had levied the whole Debt, and averr'd that afterwards 
Statute4E.3. A, became pooz, and unable to ſatisfy the Reſidue of the Debt. 
Mad. 403. Uer dict pro Quer. Cwas objeded in Arreſt of Judgment, that this 
Difference Was à perſonal Tozt and not within 4 E. 3. c. 7. Sed Cur. contra. 
berwee ,, There is a great Difference between meſne P2oceſs, as the Caſe 
And Bo (i Jones 173- Noy 87. Latch 167. Poph. 187. and this Caſe, 
ecution as to tyhich is a Pꝛoceſs in Execution; fo2 by levying of the Goods a 
chis 48105 Right was veſted in the Teſtatoz. Judgment pro Quer. 

Mod. Caſes, 290, &e. 6 Co, 8. Plowd. 34. Dyer 201. 


2 Hicks 
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= ACTION ſur le CAS E. 13 
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XZ Hicks verſus Downling, Mich. 8 Will. III. B. R. VideRecord 
1 Intratur Hill. * W. III. Rot. 697. munen 


IIa intiff declares he was poſſeſſed ol a Meſſuage fo2 a Term of (3. 
R. "24 Pears adtunc & adhue venturo, and being ſo poſſeſſed, demiſey 1638 
gt tothe Defenvanit fozthzee Pears, Virtute cujus the Dekendant en: 1 
Fered, and being fo poſſeſſed, reverſtone inde eidem Quer. ſpe&an, burns the 
To negligently kept his Fire that the Houſe was burnt down; and _ < 
Metdic pro Quer. Mob'd in Arreſt of Judgment, that cho the Leſſer cant 
Plaintiſf had a Term adtunc 8 adhuc venturum, yet that might dare Aftion; 
Mot be do long a Term as the Term or the Under-Leflee, fo2 thiee cee 
ears, and this Action lies not without u reſiduary Intereſt ; by en Under- 
hich meaus be 1s {table over to'him that has the Inheritance: ©. 
he Court allowed that, but thought it appeared here was a reft- ya, 41 
tary Intereſt, it being laid to be an Unver-Leaſe, and not an Align, Plainri# in 
Ment with thele | 


r 


quod it 
7 urnt the 
os Corn in ano- 
27 ther's Cloſe, 
13. 1 | 


iſt, 
2 & 


(o; and would difcoura 
| | burn Stubble, &c. But the ,. "A 
Vlaintitt had Judgment accopding to the Dpinion of the other three. Old Eatr. 


+1 


2 5 . n | . * | F 9. 
Pavil verſus Roberts. Mich. 10 W. 3. B. R. Intr. Trin. % 38 


VB 9 9 VW. 3. Rot. 724. 


z. bili Cauſa ipſum indictari cauſavit de rioto, cui indiamento malicjouſly 
le ! 1 ple placitabat non cul Pp. & fuit inde per veredict. Juratorym acquie- cauſing him | 
, atus; per uod magnas denariorym ſummas & multos ſabores ex- 5 * 
a = dendere & ſubire coactus fuit: Upon non cuJp. the Plaintiff had a after Acquit- 


1 = | - 
was objetted that this would difcourage Pzofecutions ; and at this; Moe: 455; 
s rate the Pꝛolecutoz, whenever he is in the Wirong, oz milcarries, Cereb. 416. 
n be ſubject to an Adlon, Et per Cur. ä W of 
A "4 5 Mod. 223. 2 Shower, Dixon ver. Thompſon, 1 Lev. 53. 1 Saund. 223, 5 Mod. 349. 6 Mod. 30, 169. 
| 1. A 


1 
11 


Eclares quod Defendens falſo & malitioſe abſque aliqua proba- Aab &.: 


Verdict and Judgment in C. B. which was now officmed in B H. It 47 Ver. 


| 
i 
; 


EE 


—— 


14 ACTION fur le CASE. 


awercia 1. A Civil Attion differs very far from an Jndizment. Foz in 


galt, Cle that the Defendant has his Coſts, and at Common Law the Plain. X 


more ve tiff Was amerced pro falſo Clamore, fo2 the Eſtreats of which . 


affeerd by mertiaments Warrants were conſtantly delivered to the Cozoners, ſt 


Waroper 'o WhO by a Jurp afteered them accowing to the alice oz Ueratton * 
theCoroners. Of the Plaintiff. Alſo in Civil Actions the Plaintiff aſſerts a Right 
. 02 complains of an Injurp, and therefoze the Court held, That ta 


11 Co. 43,44- 


1 Inft. 1:6, (ap, A. is a Baſtard and I am the Heir, is not afionable z becauſe * 
127. he is a Party concerned and aſſerts a Right. Aliter, if he had not 


Bringing an 


Aden nor added, and J am the Heir. Vide. 4 Co. So to bing an Aﬀion, tho 
«ftionable there be no good Ozound, is not actionable, becauſe tis a Clam 


cho nothing gf Right, and he bas found Pledges and is amerciable pro falſo 


due, withour 


ſome ſpecial Clamore, and is liable to Coſts ; but pet if one has a Cauſe of d. 


Collateral Ton to a ſmall Sum, and take out a Latitat to a very great Sum, 


_ 02 has no Cauſe of Aﬀton at all, and yet malicioufly ſues the Plain- 


which mot tiff to the intent to impꝛiſon him fo2 want of Bail, 02 do him ſome 
8 ſpecial Pꝛejudice, anAﬀion of the Caſe lies; but then tis not enough 
9 Co. 56, b. t Declare generally, that he bzought an Acklon againſt him ex mali- 
x Roll. Abr. litia & fine cauſa, per quod he put him to great Charge, &c. but 
1 Jo. „. be muſt ſhew the Szevance ſpecially, as in 1 Sid. 424, ſc. where⸗ 
Palm. 315. us he owed the Defendant 1001. he ſued him fo2 5001. and to 
it ove vo* hinder him from Bail affirmed to the Sheriff 500 1. was due, per 
does a. quod he was impziſoned fo2 want of Bail; oz 1 Saund. 228. fo2 
wo ſue B. that the Defendant intending to pzocure his Impziſonment. where 


ES. there was no Caule ot Action, oz without any Cauſe of Action, ſued 


may bare an him in an Ation fo: 3001, whereupon he was arreſted and impi- 


Action a loned, &c. And pet it one that is not concerned, as a Stranger, 


aint him. 


” Roll. Abr. P20CUre another to (ue me cauſeleſly, I map maintain an Action a- 


43, 115- Zainſt him generally, Vide N. B. 98. m. 2 Inſt. 544. 3 Cro. 378. 
AQion will 2. Ik a Yan be kalſiy and maliciouſly indied of any Crime that 
lie for mali- Map pꝛejudice his Fame and Reputation, he may bzing bis Action, 


gion fl do be kor he is falfiy ſcandalized by the Malice of the Pzoſecutoz, and this 


indicted, [Sa Damage fo2 which the Law gives an Aﬀion. 1 Sid. 15. Yel. 
whereby he 46. Lur. 122. So if a Pan be falfly and malicioufly indicted of 
eicher 1. in à Ctime that (ubjets him to Peril of Life oꝛ Liberty, and fo2 which 
Perſon, as by he Map be puniſhed, he map bing his Action, foꝛ he is indangered 
1mprion- in this Reſpet, and receives a Damage, fo2 which the Law gives 
Reputation an Adion. So if a Yan be falfly and malicioufly indifed, tho it 
ab Scandal. Neither touch his Fame no Liberty; fo? it is injurious to his P20- 

5 perty in putting him to a needleſs Expence, and a Damage ta 
pence. In the One's Pꝛoperty will maintain an Adion as well as a Damage to his 
2 Lg, Fame 02 Perſon. Vide 3 E. 3. 19. 3 Aſſ. 1. 7 H. 4. 31. 11H. 
Indidment 7. 25, 26. N. Br. 106. Sty. 379. INS, 3 
de inſuffei- 3. CUhere a Man is falfly and malicioufly indicted of a Crime, 
eat or 28. which hurts his Fame, and which is a Scandalto him, tha the Jn- 


ramus re- 


turned, bur Ditment be inſufficient, oz an Ignoramus found, pet an Aﬀton 


oy” in the lles fo2 the Slander; becauſe the Biſchtef of that is effefted. So 
1 Sid 15. it is if it indangered his Liberty, and he was actually impziſoned. 


Yelvy. 46. 1 Sid. 424. Raym. 176. 1 Mod. 4. 1 Lev. 275. 2 Keb. 546. 3 Lev. 210. 1 Vent. 
1218, &c. 2 Keb. 473, 476, 497. "OEM 83 
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ACTION ſur le CASE 15 
in tber wile where it only concerns his Pꝛoperty, fo2 he cannot ſuf- | 
ner in that in either of thoſe Cales. Ra * 133. 
q. But tho the Alton lie, pet it is not to be favoured, and therefoze „n 
5, itt, If the Jndictment be found by the Gzand Jury, the Defendant +. ca for 
n all not be obliged to ſhew a pꝛobable Cauſe ; but it ſhall lie on maliciouſly 


it de Plaintiff's Side to probe an expreſs Rancour and Pallte. alp, bead 
to Ye 1gnoramws be returned, where Jnviltment contains no Scandal, forexercifing 
ſe 2 1 the Party has not been impulonev, no Adlon lies; otherwiſe e Trade 


it contains Scandal,  o2 the Party has been impziſoned, but uten fr. 


7 pben there muſt be Evidence of expꝛels Rancour and Malice, ko; — | 
m Innocence is not ſufficient. Judgment affirmed, 1 to rea 
by . It ich i d that the Indictm as 1 ient,) It was 
o | 3 0. Fenn 4 Crakdlerarion, that third was . Reaſon — this Di- 
1 erſity between a malicious Proſecution upon a good Indictment, and upon a bad one; and that this 
1, ion will lie as well for Damage by Expence, as b Scandal or Impriſonment, tho' the Inditt- 
* — be inſufficient. Hill. 12 Ann. B. R. Jones verſ. Gwynn. Intr. 11 Ann. Rot. 326. Style 451» 
a Keb. 547. 1 Vent. 86. Vide 6 Mod. 25, 73,137, 169, 216. 5 Mod. 405. 2 Mod. * Ley. 273, 292. 
Þ EKobins verſus Robins. 11 Will. III. B. R. Intratur 
e | ZR Page 727. 
0 7 ASE, fo2 that the Defendant colore cujuſdam medii Proceſl. in cas fr a. 
r == lege cauſed him to be arreſted, and tho" he offered a common licious K 
2 Appeatance held him to Ball, where by Law no Bail was requi- 35.12 7": 
e ed; and Ucrdit pro Quer. on Non Culp. Et per Holt C. J. ought to fer 
d This is a tender Action, You muſt ſhew that the Plaintiff forth te 


being indebted to the Defendant in lo much, the Defendant took de prac! 
7, out ſuch a CUrit fo2 ſo much moze, on Purpoſe to hold him to Ball; 22 
pow elſe can it appear to us whether and how far he might be held 14 e. 
3. fo Bail in that Action? And as to what Carthew ſaid, That the termin d. 


t Urit was ſeldom returned, and they could not have it to give in 5 Mod. 262. 


Evidence, and therefoze it would be inconvenient to ſet it out (pe- 73%: 2 
8 Tially in the Declaration; the Chief Juſtice anſwered, pe might 2 Salx. 456. 


J. 3 Have a Rule on the Dfficer to return his Mrit. Vide 1 Saund. 228. 7 8 22355 
And this Action lies not till the Ouginal Aitton is determined. i Ley. 169. 


Nveſon verſus Moore. Trin. 11 Will. III. B. B. Intra- 
F tur Hill. 9 Will. III. Rot. 4379. & videnccors. 
er | es Page 728. 
"ASE, and declared that he was poſſeſſed of a Colliery, and ce; dg 
that there was a Highway near, by which de uſed to carry his piog uy « 
==ZCoals, and that he had a certain Quantity of Coals dug ready foz . 
Dale, and that the Defendant dug a Colliery near his, and intend: cheplatarig's 
$ 25 to dꝛaw away his Cuſtomers, and depzive him of the Pꝛoſit of 98 
is Colliery, ſtop d up the ſafd Tay, ſo as Carts and Carriages prire bi of 
Z=ZCould not come to his Collfety, per quod per totum tempus præ- the Profit 


ick. proficuum Carbonariæ ſuz prædict. totalit. perdidit & Car- 454 5 — 


„ = 5 he Profit, & c. and his Coals were ſpoiled for Want of Buyers: Court divided whether Action Hes 
t. Pr not. Carth. 431. Mod. Caſes, &c. 353. 
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16 ACTION ſur le CASE. 

bones ſui prædict. pro defectu emptorum ex cauſa prædict. mag - 
nopere dereriorat. & depreciat. devenerunt. Non cul. and Ger- 

dick pro Quer. © | 5 
No AQtion All the Court agreed, That where an Afton ariſes from a pub- 
lies for Tu. lick Nulance, there muſt be a ſpecial Damage, foz he that did the 
Gs with- JNuſance is puniſhable at the Suit of the Publick, and to allow 
out ſpecial all pꝛzivate Det ſons their Actions, without ſpecial Damage, would 
Doss Abr, create an infinite and endleſs Multiplicitp of Sufts. 
88. N. 1. Et per Tourton and Gould: Here is a ſpecfal Damage and well 
Br. Tir. Nu- enough (et fozth; fo2 all have not Coal-pits, and the Matter 
ſance > Ublcquent to the per quod is not traverſable. Vide 1 Rol. 8g. 
— 2 22 Goldsb. 146. 1 Leon. 236. 1 Rol. 63. pl. 31. 1 Co. 51. 2 Jo. 146, 
Godb. 343. 156. a ſtrong Caſe, To ſhew a ſpecial Damage tis ſufficient 
1 70. 510. to ſay, per quod ſervitium, fo2 ſuch a Time, amiſit. Hob. 284. 
Allen 22. Erexit ad nocument. liberi tenementi ſui. 9 Co. 53. per quod 
1 Vent. 113. Commun. hab.re non poteſt in tam amplo modo & forma. And 
W Damage does not conſiſt in a ſingle Inſtance, as per quod 
Maritsgium amiſit, which map be chewn; but in caſu principali 

it would be infinite. 8 | 

Rokesby and Holt C. J. contra. The Plaintiff's near Situa- 
tion pields him a Convenience, but no Right; fo2 it is the King's 
Highway, fo2 the cqual Aſe and Benefit of all his Subjects; and 
the Platntiff has no moꝛe, no2 no better Right than any Body elle: 
And they held, a Man could not have a particular Ation without 
W a particular Injury 02 a particular Right, which are the O2ounds 
3 ation Upon which all Aﬀtonz are founded, and to which they muſt con- 
without a kozm. Vide 2 Saund. 115. 3 Cro. 664. This Plaintiff had nei⸗ 
re ther a particular Right in this Way, noz a particular Jnjury 
particular F02 the Stoppage is common to every one as well as to him; 


ay. _ and an Indickment would lay it ad nocumentum omnium ſubditorum 
2 Tro. . 


1 Toft, 56. a. Per viam illam tranſeun', And the Caſes cited on the other Side 
1 Roll. Abr. were founded on a particular Right———as Caſe foz a Stoppage 
36, 63 where one has a Way, a CUater-courſe oꝛ Common to his Houle, 
Mill oz Tenement, there the Aﬀton is founded on a particular 
__ Right, and lies without the per quod. | 
Nor Bet They held, that ſuppoſing here was a particular Tnjurp by 
in general pectal Damage, that fpecial Damage is not ſufficiently ſet fozth; 
that Cuſto- fg it is not ſufficient to lay, he loſt Cuſtomers, oz Buyers could not 
not come, but COe ; without chewing Buyers were coming, and were hindered. 
muſt ſhew Vide 2 Lev. 214, 223. and the Caſe in 1 Rol. 63. has been often 
8 denied, and is not Law, fo2 the Damage muſt be ſpectally ſhewn, 
3 where the Nlozds themſelves are not adionable. 1 Kol. 58. n. 1. 
and were 1 Cro. 140. 1 Rol. 34, 35, 36. muſt ſhew who refuſed. And the 
hinceree- Chief Juſtice cited the Caſe of Paine and Partridge, 2 W. & M. 
2 Cro. 446. in this Court. Caſe fo2 not keeping of a Ferry-Boat, which 
Vaug". 355- was fo? all the King's People paying a Toll, but gratis foz the 
1 Rolf ab 36. Jnhabitants of ſuch a Cillage, of which the Plaintiff was one. 
2 Saund. 115. In this Cale the Court heid the Cuſtom to be good, but that the 


Carth, N. _ Action. 


ACTION fur le CASE 


Afton did not lie; fo2 tho' the Plaintiff has a particular Right, 

yet that. conſiſts in being exempt from Toll, and not in Paſſing, 

which is common to all. So that the not Keeping the Ferry is 

a publick Nulance, fo2 which the Plaintiff cannot maintain an N 
Adlon moze than any other Perſon. But the Defendant muſt be 
indicted. | OR | | | 
The Court being thus divided, and there being a fozmer Rule Ou Morior, 
to ſtay Judgment, no Judgment could be entered. Et per Cur,. Ik Judgment, 
the Court had been divided on the firſt Motion, the Plaintiff Rule made 
might have entred Judgment; but now this Rule muſt ſtand oz 55 Judg- 


be diſcharged, and diſcharg'd it cannot be, becauſe the Court is que, &c. and 
equally divided. YE afterwards 


$ ; * - - * h 8 
equally divided, whether if the AQtion lay, the Plaintiff could not have Judgment . gr Rule 


could be made to diſcharge the firſt Rule. 


Lane verſus Cotton & al. Paſch. 12 Will. III. B. R. 
Intratur Paſch. 10 Will. III. Rot. 403. 


S* R Robert Cotton and Sir Thomas Frankland were conſtitu- ( 8.) 
ted Poſt⸗Maſters General by Letters Patent,  accozding to Cie again 
the Stat. 12 C. 2. c. 35. fo; erefing the Poſt-Officez and in the Da. Mater Ge- 
tent there was a Power to make Deputies, and appoint Servants neral for Ex- 
at their (Uili and Pleaſure, and to take Security ok them in the £29" n. 
Name and to the Uſe of the King; and allo that the Defendants of « Letter 
ſhould obey ſuch D2ders as from Time to Time ſhould come from glied ar 
the King, and as to the Revenue, ſhould obey the ©zders of the Tosa ** 
Treaſury. Farther, the King grants to them that they ſhould not Vice the En- 
be chargeable fo2 their Officers, but only foz their own voluntary C7 this 
Default 02 Bigbehaviour ; and this is granted with a Fee of 15001. 2 Mod. Intr. 
per Annum. The Plaintiff Lane, having Exchequer-Bills, incloſed 1083. 

them in a Letter directed to one Jones at Worceſter, and Delivered 48. 
it at the Poſt-Office at London into the Hands of one Breeze, tho 487. 

was appointed by the Defendants to receive the Letters, and had Fot, 43. 
a Salary; The Letter was opened in the Office by a Perſon un⸗ 

known, and the Exchequer-Bills taken away; and fo2 this an 

Action of the. Caſe was bzought againſt the Defendants, and on 

the general Iſſue, the ſpecial Matter found as is above mentioned. 

Turton, Gould and Powys held the Action lap not. 1. Becauſe 44judg'a 
the Office is fo2 Intelligence, and not fo2 Jnfurance. 2. Becauſe chat the Adi. 
Breeze is an Dfficer, and he is llabie. 3. Jt is impollible the van cee 
Poſt-Baſter General, who is to execute this Office in ſuch diſtant Judges con- 
Places, at home and abzoad, and at all Times, by ſo many ſe. Holt C. 
veral Hands, ſhould be able to ſecure every Thing. 4. Becauſe 
Exchequer-Bills are new Things, and this Dice is not a Ton. 
vepance fo2 Treaſure, _.. r 
Hole C. J. contra, He conſidered this as a Letter loft in the 
Office, and not upon the Road; and held the JJoſt-Maſfer General 
was liable, becauſe the Care ot the TUhole is committed to him, and 
the Reſt are but his Deputies: Fo? firſt, the Law makes the Officer 
Whoever he be, reſponſible of 5 fo2 himſelf and 


his 


84 
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W 


officer re- his Deputy, as the Matthal b2 Warden koz 4 Puloner, oz the 
obi , Sheriff f02 Goods taken in Execution, kez which be is liable upon 
def and De. dit extendi Facias on the Statute, as well aß a Levari facias, whith 
pury, »be- is at Common Taw; 0 fo a Pulonet in Execution in Oebt. 
he Com- Whith is by the Stat: bf the 25 E. 3. e. 17. ag Well as in Cteſpaſs 
mon Law or vi & armis, which is an Execution at Common Law: Aud this 
vy 5tatute- ſhews that the Officer is in Cohſequetice liable, wherher he betome 
ne 5, 1 by Fee 10 N era 2p * 1 
Sid. 211. à Contraf, koz the Law makes bim anſwerable. alp, as 

done , Kewatd, whith is the Keaton in the Caſe of Itin-ktepets, Hvytten, 
cxking Re. Scc. Who are bound to keep ſafely, and anſwer all Neglets of thoſe 
wargantver- that act under them, and fo they would be, tho* they ſhould expzelly 
acer cautton agammſt it. And this Caſe is within the fame Reaſon with 
choſe that act thoſe Caſes that make Men reſponſible fo2 negligent Keeping, viz. 
Gor. Oh if ey cove che p Ban long, hd fe Won hot be th 
F. N. B. 93. ct, they might cheat an | $» WING dt LOH, 

view. Abe. his 1 10 pꝛove it. It is a hard Thing to charge a Carrier; 
reden but tf he chould not be charged, he might keep a Cozreſpondence 
on the Caſe with Thie N 7 W * Nun e ae * 
pie never be able to pzove it: would be hart "Ac 

i Roll- Reb. the Plairitfff td p2ove a particular Neglect among fach a Pulti⸗ 
Kor 135- tube of Ander Officers; Ergo the Pbſt-mafter ts thatged with tt. 
cab. 2dly, Exchequer-Biiks are p2oper to be lent this Map; ko; the 
New Things COWS are general, Any Packets whatſoever; and thelr beſhg 
ray be virh= new Things is no Arguinent agathit it; kor new Things map de 
Gben they governed by old Laws, Woe thep fall within the Reaſon of thoſe 
fail within Things which were the SUubject-Watter ok thoſe Laws atfirſt, Al. 
1 ſo when a Bin takes upon himſelf a publick Emplopment, he is 
Thins boünd to ſerve the Publickas'far as his Imployment goes, 02 an 
which were Qttton lies agatinſt him fo refuling. Thus, M a Farrter'reftiſe to 


originally 


the Subjef- ſhoe a Ho2ſe, an Jiin-keeper to recetve a Gueſt, a Currier to cürtp, 


Matter of when they map Do it, an Action lies; their Unverſtanditig is in 


thoſe Laws. 15zopoztton to their Power and Convenience, Dy. 158. 


Uler a publick Employment, is bound to ſerye the Publick as far as that extends, Polt, 441. 


zdlp, Ik without this Act oz befoze ft, any Perſon had volun⸗ 
tarily ſet up ſuch a Poſt-Office, that Perſon had been liable to an 


Adlon; and conſequently ſo is the Pock- Hacker; koz all other Peo- 
ple are excluded: The Nature of the Omce is the ſane, and he 


mee ̃ eee 
Deputy is Ithly, Tho the Maſter be liable, yet Breeze is chargeable al⸗ 
eng. bo; Put be is not chargeable as an Oläcer, bit as a Weong- 
ioer. doer. It is upon this Reaſon that an Action lues againſk the 
ce 55, Gabler us well as againſt the Sheriif, for a ubluntarx Elcape; 
Nan 29, f02 ft is in Mature of a Reſcue: But fo2 a negligent "Eſcape, 
y 209. To it 1 ö Ayr Vide a6 W3 
5 Lov: , the Action es one rden "we dc 05 e 3 Oro. 
\ . . | 743.1 O. ep⸗ Wundt Dee ian 
Moor a 17 h, hat fs done by tz Deputy is done by the Puncipal, ante 
it is the Att'of the Peinctpal, who may dilplace mung. 
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even tho' he were conſtituted fo2 Life. Vide Hob. 13. Mo. 856. wag 1 
And the Act of the Deputy map fozfeit the Office of his Pꝛincipal. rec or 


— x 


= H. 6. 34. | | Principal, 
6thly, The King's Diſcharge may be good againſt the King as biens aua 


to his Revenues, but not as to the Subject; fo2 it cannot hin- ; Ley. 69. 
der him of a Remedy the Law gives him. Judgment pro Def. 1 Vent. 190. 


Raym. 220. 
Pantam werſus Iham. Paſ. 13 Will. III. B. R. 


1 Mod. 85. 
AS E: The Jury found that the Plaintiff being ſeized in Fee ; SLA 
of fix Stables let one to the Dekendant at CUill, and the 8. C. by the 
reſt to other Perſons fo2 a Term of Pears pet induring ; that the 1 
Defendant kept his Fire ſo negligently, that it burn'd the Plain ⸗ ging Imam. 
tiff's Stable, and alſo the Defendant's, and the other five Stables. Caſe for nc- 
Jt was agreed, that if one ſeized of an Houſe in Fee, make a ferne bi, 
Leaſe at Mill, and Lefſee negligently burns the Hotiſe, no Acklon Fire per 
lies; fo2 he had it in his Power to ſecure himſelf by Covenant: Se- _ _ 
cus, {if Leſſee fo? Pears make a Leaſe at ill 3 not but that he -ainft Leſſce 
might ſecure himſelf by Covenant. but becauſe he is anſwerable over * will by 
to his Leſſoꝛ, in that reſpect he ſhall have an Action on the Caſe. =o wr 
Alſo the Court held, No Afton lay againſt the Defendant fo? thervic by 
the Stable he took, if the Fire had ceaſed there; but if it goes on, edle, Ter- 
and burns his nert Neighbour's, be ſhall have an Aﬀton fo? his or aStranger. 
Loſs, becauſe he is a Stranger, and had it not in his Power to Ante, z. 
make him covenant to be careful; and by Conſequence ſo map the Turbecvit 


verſusStamp.. 


Tenants of the other Houſes. 5 Co. 13. b. 


| | a 1 Roll. Abr. 
I, 2, 454, 458. 2 Rol. 566, 10. 5 Co. 13. b. Cro. El. 777, 784, 10. 1 Danv. 11. Ante, 13 


Laſtly, That the Leſſo2 might bing Actions againſt the other 
Leſſees, and ſo might they againſt Leſſee at Mul; and as the 
Leſſoz might ſue the other Tenants, and they ſue Tenant at 
CUill, the Leſſoz ſhould have his Eletion. Vide 3 Lev. 358. 


Aſhby verſus White & al. Mich. 2 Ann. B. R. 


1 | ( 19.) 

A upon the Caſe againſt the Conſtables of Ay lesbury, and * 
declares that the King's tit iſſued and was delivered to cafe by a 

the Sheriff of Bucks fo2 Election of Knights of the Shire and — * 
Burgeſſes of Bozoughs, to ſerve in Parliament; whereupon the fable, fa 
Sheriff made out his Pꝛecept to the Defendants, being Conſfables Borough for 
of Aylesbury, foz the Elefton of two Burgeſſes fozthat Bozough, roles e 
which was delivered, and the Burgeſſes duly aſſembled to chooſe, vore in Ele- 
&c. and that the Plaintiff being duly qualified, 8c. offered to give ow 1 
bis Uoice fo; Sit T. Lee, and S. May ne, Elqz but the Defendants parieren 
obſtructed him from voting, and refuſed and would not receive his Held chat ic 
Uote, no? allow it. Upon not Guilty, a Uerdict was found foz lie- nor by 


the Plaintiff, and after Motion in Arreſt ot Judgment, the Court mew 9 
R C. 


cave theit Opinions Setiatim. 
a m D 2 Gould 


4. FY — 


20 ACTION ſur je CASE. 


——_— 


nnn . 


Gould J. was of Opinion fo2 the Defenvants, that the Acton 
was not matntainable, becauſe the Conſtable ated as a Judge, 
and not as an Dfficer, and that in a Parliamentary Hatter. 
Alſo becauſe the hindzing of a Tote is damnum abſque Injuria. 
9 H 6. 60. 2 Lev. 114. 19 H. 6. 44. Hob. 267. Farther, he held 


it would beget Multiplicity of Actions, (Vide 5 Co. Williams's 


Caſe) and that this was out of Time. Jt ought at leaſt to follow 
3 470. and not to pꝛecede the Adjudication of the Houſe of Commons. 
Vn Ez 2 Cro. 368. The Reaſon of Stirling's Caſe was becauſe the Re- 
6 Mod. 45. fuſal of a Pole occaſioned the Loſs of the Place of Bzidge-Ma- 


Plowd, 1 26. 


ow: 12% ter, which was areal P2ofit : And the Caſe of an Aon bya Free- 


2 Salk. 502, man koz refuſing to admit his Uoice in the Elecklon of a Lo2d- 


504- Mayo? was, becauſe he had no other Remedp but this Action; but 
TT __ this differs. Vide 2 Lev. 50. 2 Ventr. 50. 2 Lev. 250. 


2 Lev. 114. Powys J. ad idem, That the Defendant, tho not pꝛoperlp a 
„ Lev. 56. Judge, is quaſi a Judge; that when the Matter comes bekoze the 
2 Bulſt ds. Houſe of Commons, the Plaintiff's Uote will be allowed; and 
3 Lev. 29. therefoze he does not loſe his Privilege; De minimis non curat Lex, 
Tut. 88. and this Jnjury, ik it be one, comes within that Rule; and he 
mentlon d the 7 and 8 W. 3. which gives an Atton ko; a double Re- 
turn, to the Candidate, and that befoze the Statute 23 H. 6. the 
Candidate had no Aiton fo2 a falſe Return; and that in 1641. 


there were Seventy double Returns, and pet no.Afton bzought, 


oz Ad made; and from thoſe Statutes giving new Aitons in 


thoſe Caſes, he inferred no Aﬀion lap fo2 the Uoter at Common 
Law: Farther, the Judgment here will not bind the Commons, 
no2 be Evidence there ; fo2 the Commons are not bound by our 
Determinations; and laſtly, Omnis Innovatio plus novitate per- 
turbat quam utilitate prodeſt. 1 Bul. 138. 
Powell J. differed from Gould and Powys, the one holding him 
Judge, the other quaſi a Judge, fo2 he muſt be a Judge oz not a 
Judge, and there is not any Medium: That here he is an Offi 
cer; as ſuch he is to execute the King's TUrit, and has nothing 
but a miniſterial Power : Jn other Yatters Powell agreed with 
the other Two, urging that the Right of Election of Members 
muſt depend upon the Right of the Elegozs 5 and the kozmer the 
Right of E. [Parſiament are to decide, and the Plaintiff may petition the Par- 
2 oe Uament to determine it; and after that, may have his Aﬀton, but 
Parliament lot befoze; and therefoze was not without Remedp, 


is either 1. Holt C. J. contra. Oe held that the Plaintiſt had a Right to vote, 


N that a Freeholder has a Right to vote by Reaſon of His Freehold, 
8 and it is a real Right ; and the Ualue of his Freehold was not ma⸗ 
in Counties, 


Counties, terfal, till 8 H. 6. c. 7. which requires it ſhould be 40 8. per An- 
Burgegis, in num; That in Bozoughs thep have a Right to vote ratione Bur- 


Ancient Bo- gagii; And that in Cities and Cozpozations, it is a Perſonal 
Bow. wap 2 Jrhezttance, and veſted in the whole Cozpozation, but to be uſed 


viz. ratione AND exerciſed by the particular Members, and that ſuch a Fran- 
4 — chile cannot be granted but to a Coppozation. Hob. 14. 12 Co. 


. 120. Mo. 812. And this is not a minimum in lege, but a noble 
: mn 2 


. 
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. 
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c 
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Þijivitege, which intities the Subject to a *. 
. — 
2 —— Conſent, given tr Perſon if d. te cho Wege- 
tiff has a Right, be mult in Conte bs ter: That if the Plain- hate * 
cate that Bight mene, Right n — 
— Thing. Ji a Statute gives a Right, the 8 The gives « 
give a Remedy to maintain that Right ; a Fort on Law Righe, Com- 
2 err Law gives a Right, it gives a Remedy to affert 
— - * ＋ of arrotyer by a fcandalous Ttozd is rufficient Da. 
he : 4. — " nn: tho the Party ſuffers not a Farthing and 
come bekoꝛe 5 nothing. CUherc Darttamentary Matters | 
9 us, ag incident to a Cauſe of Acton ou the Property tfunencary 
1 whtch we in Duty muſt determine, tho' the n 
b Matter be Parliamentarp, we muſt not be deterr d. b e Comes in by 
OY our ©Daihs to determine it: There can be no Bp — * 8 
Parli D Petitlon as my Bother Powell ſpeaks of: no? ___— Action, . 
a 9 1 5 judge of this Injurp, no2 give Damages to the P oe King's Court 
e eee 1 drag 
| verſed in the houſe of 77 | Trev S nen en re * 
teen Lozds concurred with the Judges of . l. The aa 
S Hole g. f. dub this 55. . 
ter relates to the Paritament. yet it is an Jnjury prece o this Cro. ae. 478. 
to the Parliament, as my Lom Hale ſat een“ 
diſton verſus Soane. e laid in the Caule of Barnar- 


— 


_—_— — 


Goddard vcrſus Smith. Mich. 3 Ann. B. R. VidcRecord: 
. . a 63. 
ASE, fo? a falſe and malici — 
3 ious Indictment ( 11. 
Care he was legitimo modo acquietatus, wet 18.0.2 San. 
= Fins rar Ne! he was acquitted no otherwiſe than dy * . 
the Alon was ny + Be th —_ rfficient to maintain Be 
v. thi 02 the Dpinion of t ern wc] 
_ Court held, this Cvivence did not (uppoxt the Decloration 3 
Acqu 11 1 gs equt is q Diſcharge as to the Tnyditment, but 1 — fuit acquie- 
Acquttal of the Crime. And the Chief dune voubted as ro +5 "wil 
— the Notte 9 mas 5 Opinion, that the Crown, notwith- cane l. 
lame e ent. equi, might award new Pꝛotels upon the 8 
Nolle proſe qui is no Diſcharge ( | | , 8 
6 Mod. 261. 11 Co. 63, 66. ge of the Crime, but of the Indi&ment. Mod. Caſes 261. * 
Taue af 6 No. 99, 565" d ie Vent 35. Mod 20. Hard 126, 15 
” . VideR ecord. 
enant verſus Golding. Mich. 3 Ann. B. R. Pags 166. 
| | | | 4 12. 
HE Plaintiff declared, tha een 
| that he was poſſeſſ 313. 
zartof the Defendant's Houſe, whieh eh? nb puree by 8 Wall, coca”, 
T0 oute, which the Defendant debuit & ſo- Places call d 


Tenant ver. 
lebat Goldwin. 


- 20 Action ſur le Caſe, ſur Aſſumpſit. 
Caſe for not lebat reparare z and that fo2 want of Repair the Filth of the ÞPziby 
rope reg the ran into his Cellar, &c. Judgment by Dekault, and after a CUrit 
wall of be. Of Jnquirp 'twas mov'd fn Arreſt of Judgment, that this being a 
fendant's Charge laid upon the Owner himſelf, the Plaintiff ſhould have 
1 ſhew'd a Title by Pꝛelctiption ;; ſed non allocator, foꝛ tis a Charge 
which the laid on the Defendant of common Right, which by Law he is ſubs 
Filth ran in- ject to. As one is bound to keep his Cattle from treſpaſſing on his 


to the Plain- 


tif e Cellar. Meighbour's G20und, ſo he muſt a heap of Dung, if he ereds it. 


Gift, Where SIC utere tuo ut alienum non lædas. 
the Charge | 


is upon the Defendant of common Righ*, the Plaintiff need not preſcribe in his Declaration. Cro. 
Car. 500. 3 Lev. 266. Palm. 290. 3 Lev. 133. 9 Co. 57. 3 


Action ſur le Caſe, ſur Aſſumpſit. 


Sexton verſus Miles. 1 W. & M. C. B. 


A. 1 3 
Conſidera- N Aſumpſit, the Plaintiff declared, that in Conſideration, 
tory is tre &c, the Plaintiff would delfver unto the Defendant, &c. the 


N Defendant pꝛomiſed to pay, &c. and in facto dicit, that he 
3 did deliver, but does not alledge a Place where; the Deken⸗ 
be laid. Dant demurred fo2 want of a Uenue, and the Declaration was 
dc, 59% held ill, fo2 a Conſideration executozy is traverſable. | 


3 Lev. 311, 
2 Lev. 227. 


Niſi prius in London, coram Treby Chief 7uſtice. 


KF Dre were bound in an ulurious Obligation; one of them pald 
Aſumplit ſome part of the Money, and afterwards the Dbligee bzought 


for Money Debt againſt another of the Obligozs, who pleaded the Statute 
receiv...” Of Alury, and avoided the Bond: and now the Obligoz, that 
uſe. Evi- had paid ſome part of the Monep without Cauſe to the Dbligee, 
dence, Pay- bzought an Indebitatus Aſſumpſit againſt him to recover back that 
On ow? Money; Treby C. J. allowed, That where a Man pays Money on 
an ufurious i Miſtake in an Account, 02 where one pays Money under, oz by 
Bond, and q mere Decett, tis reaſonable he ſhould have his Monep again; 


held not 


maintainable but Where one knowingly pays Monep upon an illegal Conſidera- 


Indebiratus tion, the Partp, that receives it, ought to be puniſhed foz his Df- 


AA... fence; and the Party that pays it is particeps criminis, and there is 
ney paid by no reaſon that he ſhould have his Money again; fo2 he parted with 
x it freely, and volenti non fit injuria: This Caſe was cited'z One, 
Dec o. bound in a Policy of Aﬀurance, believing the Ship to be loſt, when it 
ney paid was not, paid his Money; and it was held he might bzing an Af- 
buona ſumpſit fo? the Money: One was imployed as a Solltcitoz, and had 
Confidera- Monep given him to bzibe the Cuſtom-Houſe Officers, and he laid 
rionw- aut the Yoney accozdingly ; Aſſumpſit was bzought againſt the 
17, 153, Oollicito2 fo2 this Boney, ang held it lay not. 
1 Lev. 164, 5, 273- Mod. Caſes 77. | ' 


2 Hard's 


ITomkins werſus Bernet. Hill. 5 Will. III. 1693. At 


| 
1 
3 
4 
N 
; 
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Hard's Cafe. Hill. 8 Will. III. B. R. 

Tee Aſſumpſit will lie in no Cafe but where Debt lies; ,,,<,7 2. 
therefoze it lies not upon a Mager, no? upon a mutual As- agumpfir 
ſumpſit, no2 againſt the Acceptoz of a Bill of Exchange; fo his 8 in no 
Acceptance is but a collateral Engagement. But it lies againſt Pu. 


the Ozawer himſelf, fo2 he was really a Debtoz by the Receipt of lies. 
the Boney, and Debt would lie agatnſt him. Hard. 485, 


1 1 Mod. 285. 
1 Lev. 298. 1 Roll. Abr. 597. 2 Keb. 713, 758 


Hill. 9 Will. III. A Niſi Prius ar Guildhall, coram 
Holt, Chief Juſtice. 


Ndebitatus Aſſumpſit verſus A. and B. and Judgment verſus A. No Find 
by Default: B. pleaded Payment and Jflue thereupon. Et can ic. * 
per Holt. Mo Finding upon this Iſſue can diſcharge A. koz he charge Man 


has confeſſed the Whole. aging 6 


dy nient dedire. 1 Saund. 230. Cro, El. 701. 


Butcher verſus Andrews. Will. III. B. R. VideRecord, 
| 5 1 Page 731. 
Agen fo2 that the Defendant, in Conſideration that the Ca 46. 
Piatntitk at his Requeſt would lend the Defendant's Son 4ffumpiic in 
any Sum of Woney, and let him have any Goods, ſo as the Sonder. 
Money tent and Goods fold exceeded not 51. promiſed to pay him; nis Requeſt, 
and avers that he lent him-51. in Boney, and (old him Goods A 
upon Credit to the Ualue of 3 J. and declares allo that the De. ade be 
fendant was indebted to him fo2 ſo much Monep mutuo dat. & any Sum, &c. 
accommodat. to the Son at the Defendant's Requeſt, 8&c. Upon 10. 1 
non Aſſum pſit, Uervict pro Quer. and 31. given in Damages. f . 
Upon Motion in Arreſt of Judgment it was allowed, That the chat be tec 
Defendant could not be indebted foz moze than 51. fo2 he engag'd 5 8, 
foz no moze, ſo that it the Jury Had given moze, it had been 1 Roll. Abr. 
naught. Here the Jary baving given eſs than 51. this was ur- n 
ged to have helped the Declaration. Sed non allocatur; fo; fie, {92 257: 
non conſtat to the Coutt, but the Defendant has paid 5 1. alrea⸗ vill not lie | 
dy, and that this is now claimed over and above. 2dly, That 10, 1 ior 
the Declaration was nanghtz ko the Boney being tent to J. S. 1 a. 7 B. 
the Defendant cannot be odttged as koz a. Debt, and able to an Begins, be- 
Indebitatus, but to u ſpetial Aſſumpſit, as being but collateralty Paige, 
bound by his Pꝛomiſe ; fv2 the ſame Money cannot be lent to Two; collateral 
Otherwiſe had the Monep been only deſiveted to the Son at the vi). 


SG. eo a Edda Eto od Odeo ed bid i oo bg tt ads a A 


Father's Requeſt, oz only had and receiv'y by the Son at the conc. ver, 
Father's. Requeſt, koz then the Loan had beea to the Father; zu. ſed 
quod nota. : e 171 | 3 36. 


Farfl. 12, TY 2 Saund. 136. 2 Lev. 119, Poſt, 25. Cro. Jac. god; 
| Harriſon 


Raym. 67. | 
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Harriſon ver. Cage & ux. Mich. 10 Will. III. B. R. 


(6. A Sſumpſit, fo2 that in Conſideration he had pꝛomiſed to marrp 
Aſſumpſit in the Defendant, ſhe pzomiſed to marry him; and Ucrdi# pro 
Conkderari: Quer. Objected that the Moman may in ſuch Caſes have an Attion, 
promiſed to but the Man cannot; becauſe Matriage is no Advantage to the Wan, 
marry the hut to the Moman it is. And the TUrit Cauſa Matrimonii prælo- 
we promis cuti lap foꝛ the Moman, but not koz the Man. Vide Ro. 22. pl. 2. 
to marry 1 Inſt, 204. F. N B. 3. 205. Hob. 10. Sed non allocatur; Foz 
. _ Marriage is a Conſideration on the Man's Side ſuffictent to raiſe 
well as for An CIſe; and a Yan ſhall have an Action fo2 ſcandalous UMoꝛds per 
the Woman, quod he loſt his Marriage. Et per Holt C. J. The Action is 
2 mu grounded upon the mutual Pꝛomiſes: It the Moman's Pꝛomiſe 


5 Mod. does not bind, the Man's Pꝛomiſe is but nudum pactum, and there- 
Con fo2e it is actionable either on both Sides oz on neither Side. 


22,77. 2 Bulft. 48. 3 Cro. 323. Car, Rep. Dickenſon verſ. Holeeroft. 5 Mod. 411. 6 Mod. 172. 
1 Sid. 180. 1 Keb. 352. 3 Lev. 65. 2 Salk. 437, &c. | | 


Palmer verſus Stavely. Paſch. 13 Will. III. B. R. 
Indebitatus | 


aCaplribe Ndebitatus Aſſumpſit fo: Monep had and received by the De⸗ 
Money re- kendant fo? the Plaintiff ad uſum of the Defendant, and Ger⸗ 
ceiv'd by the dict upon non Aſſumpſie fo2 the Plaintiff, And upon Motion in ar. 
for chePlain- keſt of Judgment the Court held. That theſe Mozds, ad uſum 

tiff ad uſum Of the Defendant, ſhould be rejected; becauſe they are inſenſfible_ 
Deans and repugnant, and then the Pꝛomiſe was koz Money had and re⸗ 
ter Verdict. Cetved by the Defendant fo2 the Plaintiff; which is well, Vide 
Mod. Caſes 1 Sid. 306. 1 Mod. 42. 2 Keb. 615. goth VE 


161, 309. 9 | 
Cutting verſus Williams. Hill. 1 Ann. B. R. 


4 A Sſumpſit and Two ſeveral Counts laid; one was on a pꝛo⸗ 
Aſſumpſit on miſſoy Note, and the Platntiff counted thereon as on a 
promillory Bill of Exchange, upon the Cuſtom of Merchants. On non A\- 
the Caftom ſumpſit, entire Damages were given, and Judgment accowdingly. 
. Upon a TUrit of Erro2 bzought in this Court it was held, 1ſt, That 
betone the Plaintiff could not declare upon the pzomiſſozy Note as upon a 
Statute. Bill of Exchange: And as there could be no ſuch Count oz Action, 
Judgment . {0 Here could be no ſuch Damages. ' 2dly, That they could not re- 
versdinParr, Verſe the Judgment in Part, viz. as to the one Count, and affirm 
and afirm'd ft ag to the other, and deny'd Jacob and Mills's. Caſe, Hob. 6. And 


inPart,unleſs 


here parti, took this Difference, viz. TUhere the Judgment is partly by the 
by Common Common Law and partly by Statute, it may be reverſed in Part; 
Lav,ancPart Foe that which was a Judgment at Common Law, will remain a 
N Judgment, and be compleat without the other. Vide Cro. Car. 349. 
Ke. Cro. Jac. 424. Mo. 708. Aleyn 74. 1 Rol. 775. 1 Keb. 232. 
eee Keb. 506, 235. Sty. 121, 125, 1 Vent. 27, 39. 2 Saund, 179. 
Far. 152, 154, 8. C. 1 Roll: Rep. 24. Alleyn 735. e 


I | | | Meredith, 
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Meredith verſus Short. Paſ. 1 Ann. B. R. 


Sſumpſit, declares, Whereas at the Requeſt of the Defen- ;,,* . 
IU vant, he hav delivered to the Defendant a Mote given him agumpic, in 
by J. S. a third Perſon, fo2 5o J. the Oefendant in Conſideration 8 
thereof promiled to pay him 50 1. After Uerdi, moved in At. p50. 
reſt of Judgment, That it is not a Gift but a Delivery, and that « Noreunder 
the Note was uſeleſs, and of no Galue, becauſe it does not ap. ,. bee 
pear to be koz a Conſiveration. Hole, C. J. The Delivery ſhall « — ——4 
be intended abſoſute and indefinite, and it is Evidence of a Debt, fiderarion, 
aud therefoze the patting with it is a good Conſideration ; and Nn the. 
tho' the Conſiveration of this Note was pꝛoved at the Trial, pet vidence of « 
that was not neceſſary, as J conceive, Vide 3 Cro. 155, 170 Rate , 
contra, HE in | 


| | | Lutw. 148. 
2 Saund. 136. 2 Lev. 119. Palm; 151. 1 Lev, 165. 2 Salk. T7 Far. 1g. 


Gould Verſus Johnſon. Paſ 1 Ann. B. R. 


A and detlates on a Promſſe. in Condperation he „ 65.) 
would receive A. B. and C. into his Houſe yt Hoſpites, and 8 Cet. 1 . 
find them Meat, Dink, and all Neceſſaries, to pap what was called Boe 

deſerved; and ſays, That he did receive them into his Houſe, beg en 
and did find them Meat, Dunk, and all Neceſſaries : And the Confiders.* 
Defendant has not paid, &c. Defendant yemurrep, becauſe it tion char che 
was not ſaid he received them ut Hoſpites, which ts a ſpectal te- i pe | 

ceiving, as Tnn-keepers do; and that a pzeciſe Perfozmance wag ceive A. &c. 
necefſary. Et per Hole & Cur, This is a ſufficient Perfozmance, inohs 

fo2 the tecefving here mentioned, is receiving them ut Hoſpites, 1o# ties kad 
and Evivrnce of (uch Reception would well prove them to be re- fied them 

celved ve Hoſpites. And ik they were receiv'd as Servants, and ee. F< 
not as Gueſts, it ſhould have been pleaded on the other Side with be gia re- 

a Traverſe of their being receiv'd vt Hoſpites : A finving Meat, 7 them, 
Dink, &c. is a gueſting them, and muſt be fo intended, till the . 
contrary be ſhewed. Theſe Cafes were tited on the other Side and Kc. held fuf- 
anlwered. 2 Cro. 45. Jones 441. 2 Co. 245. Yelv. 175. ficientAver- 


0 1 4 ment, - with- 
out ut Hoſpites; on Demurrer, 1 Sid. 309. 3 Lev. 55. 6 Mod. 22), 259. Poph. 193. Yely, $7. 
I Saund, 7. 6 Mod. 77. Poſt, 29. Pl. 30. | 


Herbert verſus Borſtow. Trin. 2 Ann. B. R. 
0 ASE; Plaintiff declar d, in Conſiveration that he had paſd 64.) 

_ and deltvered to the Dekendant twenty Pieces of hammered 2727 # 
Monep, being twenty old Shfllings, at his Requeſt, he the De- con of bein 
kenvant pꝛomited to pap him 205. new Money. Dbſeited, The fern 
Pꝛoperty is not altered ; ſed non allocarur 3 fog Delivery, in Con- sup. 


ſideration of being pald the Galue, is 4 Sale. 2 Salk, 446. 
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Action ſur le Caſe, ſur Aſſumpſit. 27 


a Difference between a collateral Pꝛomiſe and a Pꝛomiſe by ©. sid. 246. 
peration of Law ; in the latter Cale, . the Law which raiſes the e 
Pꝛomiſe applies it. 3 Cro. 913. Noy 50. 1 Lev. 164. 


Jacob verſus Allen. Mich. 2 Ann. At Guild-Hall 
coram Trevor Chief 7uftice. | 


| 1 
[ne Aſſumpſit foꝛ Money had and received to his Uſe ; eben 

upon Evidence, the Caſe fell out thus. HI. having Letters of anger. 
Adminiſtration, appointed the Defendant by Letter of Attoznep tor makes 
to receive Boney owing to the Jnteſtate, who accozdingly re- ae 
ceived the fame, and pald it to the Adminiſtrato2 ; afterwards a Leere 
CUill appearing, the Letters of Admfniſtration were called in and Debts; a 
repealed by Citation, and now the Executoz bzought an Indebi- ker. 
tatus Aſſompſit againſt the Defendant fo2 Monep had and re: ter; of Ad. 
ceived to the Ale of the Platntiff, Objecked, ff, That the De- taugen 
fendant aiing only as Attozney fo2 him that was in Fact admi. eben “ 
niſtrato2, it was the Receipt ofthe Adminiſtratoz, and not of the De- may bring 
fendant. 2dly, That it ought to be a ſpecial Aſſumpfit, and not a !n4Þicarus 
general Indebitatus; fo2 the Money being received by ſpecial Au- againſt che 
thozity, and that expꝛeſlp to the Uſe of another, this expeſs Jn- Attorney for 
tent ſuſpends and hinders the Dperation of Law, and the raiſing _—_ 
of an implied Contract to a third Perſon t Sed non allocatur; fog Uk, quia 
the Adminiſtration was merely vold, and conſequently the aomi⸗ Jann 
niſtratoz could give no Authozity, and fo the Attozney afed with- Mod. Eats 
out Authozity ; and then there is nothing to hinder the raiſing 2 5:15:,309- 

an implied Contrat, and charging the Defendant by Indebitatus 


Aſſumpſit to the Executoz- > 


Birkmyr verſus Darnell. Mich. 3 Ann. B. . 
Intr. Paſ. 3 Ann. Rot. 64. 


Eclaration. That in Conſideration the Plaintiff would de⸗ 1104 24S 


liver his Gelding to A. the Defendant p2omiſed that A. -_ 5 by 
ſhould re deliver him ſafe, and Evidence was, that the Defendant Bourkemire 
undertook that A. ſhould re⸗dellver him ſafe ; and this was held ver. Darnell. 
a collateral Undertaking ko; another: Foz where the Undertaker * Rol. Abr. 
comes in Aid onlyto pꝛocure a Credit to the Party, in that Caſe Where the 
there is a Remedy againſt both,” and both are anlwerable accozd- Defendant 
ing to their diſtin® Engagements; but where the whole Credit £295 207. 
is given to the Undertaker, ſo that the other Party is but as cher, ſo chat 
His Servant, and there is no Remedy againſt him, this is not a ws. gant er 
collateral CUindertaking ;; but it is otherwiſe in the pzinctpal Caſe, wer Fa 
koꝛ the Plaintiff may maintain Detinue upon the Bailment againſt collateral , 
the oziginal Htrer, as well as an Aſſumpfit upon the Pꝛomiſe a- — 2 
% , ga! 72 90s Statute of 
e : |; #3413 T8 - 6h 3 auds : U- 
therwiſe where the whole Credit is given to the Defendant. 2 Roll. Abr. 138. Pl. 1. i Roll, Abr. 
27, 32. 1 Roll. Rep. 275, 6. Cro. Jac. 0 S. C. 3 Bulſt. 94. ; Et 
4 E 2 


- 
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i 


11 
„ 


1 Roll. Abr. Et per Cur. If two come to a Shop, and one bups, and the 
5 4 other to gain him Credit, pꝛomiſes the Seller, It he does not pay 
8. 500. you, I will, this is a collateral Andertaking, and void without 
i Vent. 43. CQriting, by the Statute of Frauds : But if he laps, Let him 
* 3 have the Goods, I will be your Pay- Maſter, 02 1 will ſee you paid, 
this is an Cindertaking as fo2 himſelf, and he ſhall be intended to 


be the very Buyer, and the other to ad but as his Servant. 


Dean werſus Crane. Mich. 3 Ann. B. R. 


(16) Laintif declared as Executo2 on a Pyomiſe to the Teſtatoz. 
Mod, Caſes Defendant pleads non Aſſumpſit infra ſex Annos 5 and upon 
*umpfc by the Trial of the Iſſue it appeared, That there was a new Pꝛo⸗ 
Executor on mile made within fir Pears 3 but it was a Dꝛomiſe made to the 
Promiſe o Plaintiff himſelf, and not to the Teſtatoz, Et per Cur. He ſhould 


Teſtator, Sta- 


ture of Limi- habe Declared accozdingiy. 


tations ; | = 
leaded, and held that a Promiſe to the Executor within fix Years could not be given in Evidence, 
Mod. Caſes 151, 161, 309. 12 


Love's Caſe. Paſ. 5 Ann. B. R. 


(17), ÞE Sheriff takes Goods in Execution upon a Fieri facias ; 
Afumpir,.> 1 a Stranger pzomiſes to the Dfficer to pap him the Debt 


on the Off- in Conſideration he would reſtoze them. Upon Demurrer this 
8 e was argued, and compared to a'Conſideratton of ſuffering a Pzj- 
talen on (ontt to elcape. Sed Cur. contra, By the Capias he is to take and 
Fieci facias Keep in Salva Cuſtodia, and to give Liberty is contrary to che 
8 5 CUrit. but that is now to raiſe the Money, and the Sheriff upon 


good Conſi- d Fieri facias map (ell the Goods, and this is no more in effe, 


deration. 


10 Co. 102. Cro. El. 190, 199. 2 Bulſ. 213. 1 Roll. Abr. 291. 


hq Haſſer verſus Wallis. Hill. 6 Ann. B. R. 


e Toe Plalatif being a, Feme ſole married the Defendant 
hen * Wallis, who was in Truth married to another Nlaman: 


mer Wife, Wallis made @ Leaſe of the {Uitc's Land, reſerving Rent, and re- 
and receives ceiy'y the Rents fromthe Tenants, Upon this the Plaintiff diſco- 
her Land Vering the mmer Marriage, bought an Indebitatus Adumpſie 
from Te. Againſt Wallis top [0 much Mouep received to her Uſe, And after 
nanrs. .  7Jerdict. On non Aſſumpſit, it was objeted, That Wallis having 
R. ge * ns Right to receive, the Tenant was not diſcharged, and there⸗ 
bring dane kaze an Aeion lap againſt the Tenaut,. who has his Remedy auer 
fe br againſt Wallis, But the Court peld Wallis was viſibly. a Þus- 
Money re- hand, aud the Tenant diſcharged; at leaſt that the Recovety againſt 
de Wallis in this Ation would diſcharge the Tenaut, kaz this aud 

r be a Satisfaction to the Leſſo:. * 


2 eee 7 e Heyling 


—— "I kad 
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Heyling verſus Haſtings. Hill. 10 Will. III. B. R. 


Ndebitatus Aſſumpſit, by an Executo2 koz a Debt due to the (19. 
Teſtatoz. Defendant pleads non Aſſumpſit infra ſex Annos; Carth. 470. 
Evidence was, That the Goods were ſold above ſix Pears ago, og 425 
and that the Defendant, after the ſix Years, being requeſted to Promiſe pre- 
pay, denfed that he bought the Hoods; but further (aid, Prove it, denn the O. 


» 


and I will pay you. This P2omiſe, tho conditional, (hall being er er 
it back within the Statute z fo2 the Defendant waives the Benefit of Limicari- 
of the Act as much os by an expꝛeſs Pꝛomiſe. | 2 Rove — 1 
N. B. Holt reſerved this koz a Caſe, and it was argued, and 
after the Advice of the other Judges was taken, he deli⸗ 
vered it as the Reſolution of ten of the Judges, That if the Exc- 
cutor proved the Delivery of the Goods at any Time, this Pro- 
miſe would be ſafficient to bring the Caſe out of the Statute of Li- 
mitations, and the Execytor here having proved the Delivery, 
Judgmeat fuit done pur le Plaintiff. | | 


Roe werſus Haugh. Paſ. 9 Will. III. in Cam. Scace. 
4 1 (30.0) 
Alos indebted to B. and C. in Conſiderations quod B. aeei- ggf 


onſiderati- 
pere vellet ipſum C. fore debitorem ipſius B. pro viginti li- 2 — the 
bris debit. eidem B. per A. in vice & loco ejuſdem A. ſuper ſe Plaintiff 


aſſumpſit, & eidem B. promiſit, quod ipſe eaſdem 201. eidem B. C re be bir 


ſalvere vellet. (lhereupon B.'s Execute bꝛought an Aſſumpſit Debtor for 
verſus C. aper ting that B. accepted him fore debitorem ipſjus 22): f, 3. 
B without ſaying that A. was diſcharged ; and on non Aſſum pſit, in loco A. 
Cerdif, and Judgment pro Quer. aud Judgment affirmed in aver <br 
Cam. Scaccar, where they held, it being after Uerdict they ought cop: C. fore 
to do what they could to help it, and therefoze they Would not debitorem, 
take it as a Pꝛomiſe only on the Part of C. becauſe as ſuch it . 
could not bind, except A. Was diſcharged ; but they conſtrued it Rs Var- 
as a mutual Pꝛomiſe, viz. That C. pzomiſed B to pay the Debt, did withour 


and B. pꝛomiſed in Conſideratione inde to diſcharge A. By which . 


ment that A. 


Means if B. ſues A. he ſubjects himſelf to an Aﬀion of Debt koz was dic 
the Bꝛeach of his Pꝛomiſe. — 
Jt was affirmed by the Opinion of four Judges againſt thzee, Mod. Cases 
viz. Treby, Lechmere, Nevil, and Powys, to affirm ; and Ward, 77. 
Powell, and Blencoe, to reverſe. c _ 


216. 

1 Vent. 6. 

3 Cro. 619. 
Ray m. 302. 


ACTIONS. 


ACTIONS Popular. 


Kirkham verſus Wheeley. Trin. 7 Will. III. B. R. 


Aion qu. Ction qui tam, &c. Dekendant pleaded he was an Attoz- 
2 ney of the Common Pleag, and that Attoznies de C. B. 
— of have Time out of Mind not been ſuable elſewhere; to 
C. B. in any which it was demurred. aſt, Becauſe the Plea is ne- 


other Court. gative, and no Jurtsdiction given to any other Court. 2dlp, 
Becauſe here is no full Defence, but venit & dicit. Zdlp, Be- 
cauſe the King is Party, and has P2ivilege to ſue where he pleaſes. 
4 Bs Curia. As to the Negative, it is well enough in this Caſe, fo2 
Cro El. 138 the Pqivilege is not triable per pais, noz traverſable ; but tis a 
3 Lev. 398. Matter in Law, and we take Notice they habe a Jurisditton. 
3 Leon 119. adly, Venit & dicit is ſufficient without Defence, Vide 14 H. 6. 
Cro. El. 645. 13, 19. Zdly, The Inkozmer is not intitled to fue where he 
pleaſes, tho' the King is, and this is the Jnfozmer's Suit; fo? if 
he die, there is an End of the Suit, and the King is not intitled 
till Recovery. Pꝛoſecutozs qui tam, are looked upon as com- 

mon Inkozmers. | 
Nota, Uihere a Statute gives a Penalty to a Stranger and 
he ſues, he is a common Inkoꝛmer, and ſhall pay Coſts upon the 
18 Eliz. but where the Statute gives it to the Party grieved, he 


is not a common Inkozmer, no2 liable to pay Coſts within the 
18 Eliz. 1 Anderſon 116. 3 Cro. 177. 


AD MI- 


ADMIRALTY. 
Opy verſus Child && af. Paſ. 5 W. & M. B. R. 


(1. ) 
ARD, Attoziey General, moved fo: a Pyohſbition . We dve 
to the Court ok Admiralty, in a Dutt there fo2 1; Paal af 
Mariners Mages, upon a Suggeſtion of a Con- ter the uſual 
trat made fo2 them at Land: And the Court held, pie 
That foz Convenience of Seamen, the Admiralty had been al- admiratcy. 
lowed.ta hold Plea foxz Mariners Mages; but pet with this Lt- Aliter, if by 
mitation, that if there be any Special Agreement by which the cl Abe. 
Maxiners are to receive their Mages in any other Manner than ment. 
is uſual ; oz if the Agreement be under Seal, ſo as to be moze en ca 
than a Parol Agreement, in ſuch Caſe a Pꝛohibition ſhall be grant. 14. 


ed, and ſo it was granted in this Caſe. 18 


Sir Joſiah Child & al Der ſus Sands. In Error. Paſc. 
eee 1 EZ org 00g nn, 

11 20 nn 12700 * * N Dn bt ee, 28 

PW Sands declared, letting fozth the 13 R. 2. 15 K. 2. (. 

1 and 2 ff. 4. c. 11. which gives the Party grieved double S z, 

Damages, and 10-1. to the King; and that he was Owner of a be vs 

Ship lying in the Thames infra Corpus Com. laden with divers Owner of 

Goods, wherein be had a-fifth Part to his own Share z, that the 1 F s 

Ship was ready to (all. and that the Dekendant cauſed a Pꝛoceed. ready to fail, 

ing to me tnade in the Admiralty againſt the Ship, and the Ship wc bang 2 

to be arrfſted and ſtald quouſque he gave Security not to go to gopy'd his 

the Maderas, oz Eaſt-Indies, whereby he was ſtaid thꝛee Months, Voyage by 

and loſt his Uloyage ad dampnum 3000 J. On non Culp. Jury Bes aß un 

found, That the Eaſt-India Company by Charter had the ſole Council for 

Trade to the Eaſt-Indies and Maderas, and that the Platntiff wag **r<finz ans 

going thither; and Sit Joſiah Child, one of the Defendants, “ prom” 

was Sovernoz of the Company, and pꝛocured an Over of Coun: per quod the 

cil to the King's Advocate General to p2oceed fn this Manner, a 2 2591 

& c, and that the Dekendants ſued this Pꝛoceſs out of the Court 4 Moa. 76 


of Admiralty. ;. and ik pro Quer. Jurp find 1 500 1. Damage, and. 3 Lev. 35. 


- © 
, 9 


511. Coſts, Which were doubled in the Judgment accoꝛding to 0 1 


the Statute. Judgment koz the Plaintiff in O. B. and now in 


Erroz bꝛought. 


iſt, In 


— —_ _ 


| 


- 
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32 AD MIR ALT V. 
Kinzcantay ift, In this Caſe it was agreed, That the King might lay Im. 
. bens bargoes; but then it muſt be pro bono publico, and not koz the 
8 puvate Advantage of a particular Trader oꝛ Company, 
A angle 4® 2dly, Tho' here was but one ac, and but one Offence, pet 
Ground for Everp ſeveral Perſon injur'd might have an Action, and recover 
many Ac- Damages, and upon every Conviſtion the Defendant would fo2- 
; Lev. 352, keit 101. to the King. Thus if H. dzives a Diſtreſs above thee 
e Miles from the Place it was taken, bythe 1 & 2 P. & M. c. 12. 
Mod. Caſes, he ig to fozfeit 51. to the Patty grieved. In that Caſe, ſuppoſe 
1 the Diſtreſs be of thzee Cattle, and every Beaſt hath a diſtinct 
Owner, H hall fozf. it thꝛee Times 5 1. Vide Noy 62, 158. Dy. 
351, b. 2 Lev. 8. . p | 
Proceeding bly, Tho" there be a Pzoceſs only and no Suit, no2 no Plain- 
againit « tiff and Defendant, yet this is a Pzofecution within the Meaning 


e ge, of the Statute, fo2 it is an uud Peoceeding there, and of the 


_— mk 


Lat. ted . 


rure of 44. ſame Pilchief, We 
De Athly, That Child was a Pꝛolecutoz within the Statute, tho' 
no Plaintiff 10 Sült was in his Fame, becauſe he promoted and maintained 


* 


nor Deſen- it: Aud if he did it of his own Prad, then tis pzoperly bis own 
; Lev. 35;, Action ; ik as Agent to the Compapp, and by their Commanp. 
then that Command being to do an unlawful AX, was vold; but 
2 held a mere Attozney would not be a P2oſecutoz within the 

_ 3Rol.abr.zz 5thly, That all five Þyoppietons being Jotut-owners, ſhould have 
Dyer 15s, joined in this Adion; tut this being not pleaded in Abatement, as 
x Danv. 6, 7. ft ſhould have been, all is now well; fo2 tho' it appears by the 
5 Declaration that there were four others, Joint⸗tenants of theſe 
tenancy is Ooovs with the Phaturtff, pet it does not appear but they ate 
re in dead, and then Sands alone ts intit led to the Action ; and Where⸗ 
che 15g 52 eber Joint tenancy is pleaded in Abatement, 81 Lite of the other 
Joint tenant Tolnt⸗-tenant not named, is averred in the Plea, otherwiſe the 
0 ee Piea fs fff. 1 Saund. 29. And Note, Whether theke were Jolnt⸗ 
verred, tenants 62 Tenants in Common, either way the Aﬀton ſurvives, 
5 Co. 29. Judgment affirmy. Vide 3 Lev. 35 t. S. C. by 


3 Keb. 212. | 
Broom's Cafe. Trin. 9 Will. III. B. K. 
MY... ) LIE by Letters of Bart, e. from the African Company, 
| Admiralty - took a French Ship fn the River ok Beſaw, near Gam- 


has Juriſdio- bore, Broom Carries the Ship to Africa, and the Admiratty 
con, ace there condemn'd ft as the King's Puze: After this Broom 
binds the Cold the Ship at Land, aud applied the Boney to his own Ake; 
Parry, and any came into England, and was ſued in the Admiralty bete fo; 


at Common 


Law, Court an Account. After Sentente againft him he appealed, and then 
muſt rake it mobed fo2 a Pꝛohibition, but it was not obtained ;_ fo? the Dutt 
accorving to here is but an Execution of the firſt Sentence, by which ehe 


their Deter- 
mination, 


Ship 


( * 


NJ | 


Ship is ——— the King's Puze; now the Admiralty. having 
a Jutisdiction, that Sentence has bound the -P2operty, and we 
cannot examine the Pꝛoperty, but muſt take it accozding to their 
D which cannot be rr n ww it * ee upon 
an ors: ee in at an 


Cuy ua Sagte. Thin,” 12 i. ul. B. R. 


TP HE. Exectito? of the Baſter of. a | Ship libelled fn the Abmi⸗ ( 
ralty fo2 Mages: And it was held by Holt C. J. 1ſt, That gar. 885 


the Name | ,/ 


Pꝛohibitions were not-of Right but diſcretionary. pe ſaid Hale 2 Clay, ver. 
and Wyndham were of that Dpinion, but Kelynge differed. _ Snelgrove 
2dlp, he held, it was by mere Jaulgence that, Bariners were Ex*<<»'2 of 


permitted to fue in the Admiralty fo2 their Mages: And this In⸗ Rn 


dulgence was, becauſe the Remedy in the Admtralty was the ealler — Admiral - 
and better. Eaſier, becauſe they muſt ſever here, whereas they is! 
may join there; and better, becauſe the Ship it (elf is anſwera- granted. 
ble. But it is againſt the Statute expꝛeſly, tho' now Communis owe 5-7 
error facit Jus. The firſt Jnſtance of it is in Winch 8, pet it was bur ditere 


ut diſcre- 


never allowed the Maſter chould ſue there; noz is it reaſonable *cionary- 


where he commences the Uoyage as Maſter; ko; tho the Marl. 3% in . 


145 contract upon the Credit of the Vous the 1 does con : Wages al- 


of lowed to Ma- 
riners by 
- mere 


Ind 
ne never to the Maſter. 1 810. 65, . Hob. 67. 6 ; Noa. 26, 238. 2 Sa r 


ET obs Grant. Trin. 12 will. Ir. B. R. 
AC 1 L Ragan 632 1 Ln Viale 440. 
5 E Pate ſued the Maſter fo2 his Mages in the admiral, EP, 
ty, and 7, Raymond moved far a, Prohibition, becauſe $19.5 e 
the Baſter himſelf could not ſue there, and the Mate was not in for Wages in 


nature ok a Mariner, but was to (ucceed the Maſter, if he died in IT 
the Uoyage. Denied per Holt C. J. Fo? the Maſter contracts 


with the Owners, but the Mate contracts with mee fo? his 
Wages, as the reſt of the PAs W057: 0560 


Betts werſus Hancock: | Paſ 13 will 11 B A. 


(6) 
Inthe Admi- 


ſtanding this, that Court pzoceened agatnſf the Batl upon the 22 
Stipulation in the Nature of a Recogntzance, by which he botind fare sen- 
himſelf and his Heirs. Salkeld p2zay'd a Pꝛohibition, and inſiſted, tence, and 
the Court could not take notice of the Courſe 02 Law of the ad. ben ro. 


ceeded n 


miralty being not pleaded, becauſe it was fozeign to the Com. che Scipua- 


mon Law; and there was a particular Reaſon why they took no. tion againſt 


> and Prohibi- 
em⸗ tion pray d: 
Qr 


ure. 


tice of the Spiritual Law. IF That both the Spiritual and *Þ* Surerice, 


N the Admiralty the Pyncipal died before Sentence : 4 Notwith- ralty prinei- 


ADMIRALTY 


„ 


— — 


5 _ _ 
. _ — 22 — 


— ADMIRAETY. 


Tempo Laws wete onginaſty adniiniffred'in the! ſume Coutr, 
Neym. 7s, & Ne Kon wöteh kane im this Cale: Ao that Lande were intit - 
ty under the Pꝛotemian of: the Common Taw, ans den cony net 
rake Stipeuattons in the Realcy. '- VaMly, ' That it the Deken. 
dant had been fn Saol, and had dyed within the Walls of ehe izt. 
ſon, the Suit muſt have abated ; and there was no Reaſon why the 
Suit ſhould be in a better Condition by the Defendant's being 
in Cuſtody ok his Balt, than in caſe he had been in atual Cüko⸗ 
dp. And that whereas the Security given, was only that the 
Hetendant ſhould abive their Judgment, the Admtrafty now have 

- -  ertenyev it to the Detendant s Exetutoz. On the other Side 5 

was kad, The Ball in the Admiralty are 85 


all | ſited ae Prtijctpals; 9 
this ts the Contfe' of their Eourt, bergute the Pfotntter and Be. 
teendpant being Sea-faring Yen are moze thon'others ſubjet to 


*» 4, n 9 . 
ange oc 725519 


ino 

8 r 2196 pen Yar ©5113 £46330 06) $6.,333336 $116 

bond, 50 e Juſtin ver ſus Ballam. Mich. 1 Ann. B. R. Jom 

749, ©. Suggeſt. Intr. eodem Termino Rot. 232 
8 a us * : _ *1 Ng | 1h 3561 | | 1 +2 ' A CY: « & 1 * TS 444% 


o 


* T Jbel fo) that the Ship being in great Diſtreſs upon the Ses 
my ce Mart 1 wanting a Cable, the Maker contraded with the De: 
every Con- fendant fo? a Cable, which he delivered, &c. And fo? that he ll 


Lg 1 belled in the Admiraltp; The Plainkiff ſuggeſted the Contra 


plies an Hy- was made at Land, viz. at Ratcliffe upon the Thames, where the 
orhecation; Ship then lay. Broderick urged the Caſe of Coſter and Lewſly, 
ythe Com yyhere an Hypothecation at Rotterdam was allowed to be within the 


mon Law not, 


without ex. JUrisSDiftion of the Admiralty; and ſaid, that tho' the Cable was 
preſs Agree- ſold at Land, pet the want of the Cable was occaſioned by 


ment. 


Cre. Car. ag96. ©trels of Weather at Sea: That that was the Cauſe of Suit, 


1 Sid. 453. And that all Matters, incident to Mavigation,' belong to the 


„ Cen, 267- Admttalty's Jurigdiion by the Laws of Oleron. Per Cur. By the 

Keb. 5:1, Maritime Law, every Contract of the Baſter impues an Þy- 

3 Mod. 244. pothecation; but by the Common Law it is not ſo, unleſs'it 

5 Nod. 79. fo expꝛelly agreed: In the Caſe of Ooſter there was an expreſs 

-Hppothecation, and that was in a Place where Hypothecations 

were allowed good; fo2 that reaſon we allowed the Jurisdictton 

of the Admiraltp in that Cale, fo2 there was no Remedy at Com- 

| mon Law: But in this Cale there is nothing but a mere com- 

Mafter may mon Contract at Land, & ideo fiat prohibitio. Note alſo, the 

byporkecate Maſter may bypothecate either Sbip oz Goods, fo2 the Matter 

vell as Ship. Ig inttuſted with both, unn tepzeſents the Traders as well as 
f 11 ks 1 091267” 5104 ot 1191 018 
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Tranſer ver ſus Watſon. Mich. 2 Ann. B. R. 


at Briſtol, in Cauſa Salvagii, and nom befoze Appearance, Bro- granted upon 


derick moved fo2 à Pꝛohibition, on Aﬀvavits of the Matter on A 
the Proceſs befoze Libel, whereby it appeared the Goods land- and A. 


was granted befoze Appearance. Et per Cur. Though the Soods de ane 9 


Trantor ver- 


- 


an Execution. 


| Johnſon werſus Shippin. Trin. 2 Ann. B. R. 


A put into Boſton in New England, and there the Baſter (9. ) 
took up Neceſſaries, and gave a Bill of Sale by Map of 85 Mod, 
Pypothecation; and now there being a Suit againſt the Ship Namo of J 
and Owners to compel Re-payment, a Pzohibition was moved Jonſon ver- 
foz. And the Court held, that the Waſtes could not by his Con- On e n- 
track make the Qwners perſonally liable to a Sult, and there- pothecation 
koꝛe ag to them granted a Pꝛohibition; but as to the Suit againſt or oye 
the Ship denied a Pꝛobibition; fo2 the aſter can have no Credit i, able in © 
ab2oad but upon giving Security by Þypothecatfon, and it is not che Admirat- 
reaſonable: we ſhould hinder the Court of Admirdlty to give 4 Sun nor 
a Remedy, where we can give none our ſelves, Vide Hob. 12. 2 Jones 66, 
1 Vent. 32. 1 Lev. 267. Hob. 115. nee | ew 1 


| I Vent. 38. 1 Sid, 418, 1 Lev. 243. Mod. Caſes 11, 12, 255 


A D- 


ſus Watſon. - . . / 
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* 


Hills verſus Mills. Mich. 3 W. & M. B. R. 
1 Pzobibition was pꝛaped and granted to the Eccleſiaſtical 
Show. $93 Court of Canterbury, to ſtay a Suit there to repeal oz 
cams. [ YN revoke the Probate-of a Will, becauſe the Executoz 
| r | was become Bankrupt, and to grant Adminiſtration ta 
Spirirual another. And the one Coats's Caſe was cited, where. an adm. 
not commit Miltration was revoked foz that Cauſe, yet the Court ſaid that 
0 differed; Foz the Exetutoz ts conffituted by the Teſtatoꝛ himſelf, 
tion; her and bp dum intruſfed: But it ſeemed tu be agreed, that if an Ex- 
becomes non ętutu became non Compos, the Spiritual Court map commit 
8 minictration, becauſe that ia a natural Diſability 


Poſt, 299, 
Br. Tit. Adminiſtr. 32. 1 Lev. 186. Carth. 457. 1 Lev. 158. 


Fawtry verſus Fawtry. Mich. 3 W. & M. R R. 


Se . LI Dred Inteſſate, leading a Wife and a Bꝛothet: The On · 

c , I 1, dinarp bad granted the Þminiſtration of tome particular 
ron of H.'s Debts ta the Wother, and of the Reſidue to the Mie. Et per 
Goods may Ward the Court was moven far a Mandamus to grant Qvminl- 
Wife of bext (tation te the Wife. Sed per Cur, (Uhere the Busband dies, 
of Kin, or of the Oꝛdinsty is at Glettion either ta grant Adminiſtration to the 
CE Pars Wife og next a bin; fa? this is grounded on the 21 H. 8. c. 5. 
the ocher; Pet in that Cale we hall baue her Share on the Dtatute of Di- 


Bur Admin r4butions,. But wirre the Uiife dies, Adminification muſt be 
wife% Goods Franted to the Wasdend by 3 1 d. 3. Alo the Court held, the 
| mylt he — Davinary may grant aominiſtration to the Beother quoad Part, 


be Hoeband, and to the like fo2 the Belts un luhich Caſe, neither can com- 
Adiminifita- plain, ſince the, O2ainary need not have granted any Part of the 
tion — 7 miniſtration to the Party complaining. But if the Inteſtate 
ve fraf en leave a Bond of 1001. the Oꝛdinaty cannot grant Adminiſtration 
tire Debt, ko; 50 l. to one Perſon and 50 J. to another, becauſe this is an 


Part to one, 


and Par entire Thing, Annua nec debitum, Judex non ſeparat ipſum. 


to another, 1 Sid. 100. Br. Tit. Adminiſtr. 24, 45, 47- 1 Vent. 414, 324 Molloy de jure, 
Mar. 364. 


Manning 
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: Manning werſus Napp. Trin. 4 W. & M. B. R. 
. N | (3.) 
H Died Jnteſfate leaving no Childzen oz Kindzed; The King Je ad- 


1. appointed the Plaintiff to take out Adminiſtration ; the A 
Defendant, tho” he knew there was no Rindzed, enter'd Caveats, King Ler- 


and put the Plaintiff to great Charge. Fo2 this Cauſe the 22 atent 


alici- 


Plaintiff bzought an Adion. Upon Demurrer the Court doubt- ouſly hin- 


ed whether an Ackton would lie; becauſe, tho' there was a Dam- thn Hugg oy 


num, pet it was abſque 1njuria ; fog the Pyoperty of the Goods quod he was 
till Adminiſtration was in the Ozdinarp, and the Plaintiff had put to great 
neither Jus in re nec ad rem. Other mile had the Plaintiff been hm &c. 
next ak Kin, becauſe he had a Right to adminiſter by the Sta- Pro rty is 
tute ; And the King's Appointment by Letters Patent was but a 7.595.050 
Kind of Retommendatton. Foz they held, That in Caſe of an miri&ration. 
Jnteſtate without Kindzed, the Dzdinary may diſpoſe in pios uſus; Adioiniſtra- 
but the uſual Courſe is foz fome one to piocure the King's Letters 45 kee 
Patent, and then the Ozdinarp admits the Patentee to Admint. fate without 
tration; but the Court thought this was rather of Reſpet than of ane 
Right, and they denied the Opinion in 9 Co. Henſloe's Caſe, dens being 
and held that Adminiſtrations oziginotly belonged to the Biſhops, ed to che Bi- 
and the Jnſtance of lome Lows of Yanozs ts not a Proof of uh. s 
the contrary. | | 5 1 Lev. 158, 
| | I 59,186,189. 


Hilliard verſus Cox. Paſch. 12 Will. III. B. R. VideRecard. 
| | | age 745. 
N Debt by an Admfnffftrato2 on an Adminiſtration cammitt 

i per Epiſcopum L. &c. Defendant pleaded in Bar 8 Ah \ 
Inteſtate tempore mortis was reſident in another Dioceſe; aud ini cs: 
it was held good upon Demurrer. Ee per Cur. The imple Con: 1 per olle. 
tract Debts are Perſonal, and Adminiſtration muſt be committed L Ple, That 
of them where the Party dies. And if a Yan have two Houſes 12," "5 
in ſeveral Dioceſes, and lives moſt at one, but ſometimes gaeg tber Dioceſe 

to the other, aud being there oz a Day oz two dies, Admint⸗ *e** 
ſtration of bis Perſonal Eſtate ſhall be granted by the Biſhop of oed Bar. 
this Dioceſe, - to he was commozant there, and not there as a Where Hi. bas 
2 3 ; 9 
Traveller. in vere Bi 


oceſes, Adminiſtration of Perſonal Eſtate ſhall be granted by Ordin * | 
Vide 1 Lill. 41. ; 8 4 * where he died. Noy 34. 


5 Gidley verſus Walliams. Hill. 12 Will. III. B R. P % 
Der and declares on a Bill obligatozy as Adminiſtratoz, « 5. ) 
4_# nat ſaping in the Bodp of the Declaration by whom Admt. 7,057; ver 
niſtration was committed, and concluding with a profere Literas ter. Wan, 


. „ » . ” — : | . as tor. Want of 
Adminiſtratorias pred.” Richardi, who was the Inteſtate. De⸗ alledging by 
A Rnaa.ſlration was committed, is eured by pleading non eſt fatum, * 4 Tous 


fendant 


W.. ADMINISTRATOR. 


fendant pleaded Non eſt ſactum; and Gerdict fo2 the Plaintiff, 
And now Exception was taken to the Declaration, Et per Cur, 
1ſt, (ant of chewing by whom Adminiſtration was committed, 
Lakai is naught upon Demurrer; fo2 it might be by a Peculiar, and 
1 Sid. 228. then it muſt be averred, cui Adminiſtrationis commiſſio de jure 
ro. El. 6, pertinuit; Oz loci illius Grdinarium. And there is a good Reaſon 
8385 35 why it ſhould be ſet fozth by whom Adminiſtration was commit- 
ted; Foz the Dekendant map conteſt the Right of the Perſon 
granting, and may plead Admfniſtration was granted to another, 
oz that there were bona notabilia. 


Nelſon's 2dly, A Qerdict docs not help this, fo2 it is not a Matter ne⸗ 
N * ceſſary to be pꝛoved upon this Jſſue, the Title of the Adminiſtra⸗ 
ton being not then in Queſtion, 
1 3dly, They held, This Defet was cured by the Defendant' 8 
8 JPlen in Chief, which admits the Plaintifk to be a good Admint- 
3 rato?. 
4 Mod. 133. Athly, They held, that tho' the Uerdict did not cure it at Com: 
Lev. zun. mon Law, pet it was now remedied by the 16 & 17 Car, 2. c. 8. 
And Judgment pro Quer. 


fd 


Blackborough werſus Davis 7. 13 will. II] B R. 


06. Dminiſtration being granted to the Gzandmother, the Aunt 
e moved fo2 a Mandamus to have it granted to her, urging 


tion granted that firſt Adminiſtration was void, ſhe being nearer in Degree; 
rotheGrand- ghd that there needed no Repeal, this Admintſtratfon being grant- 
mother, and ed to a wong Perſon, in which Cale the very Gzant of a new ad- 
pray'd to the miniſtration amounts to a Repeal. 1 And. 303. Owen 50. Cro. 


Spiritual El. 460. 1 Sid. 371. Holt C. J. contta. 


Court to 
grant it to the Aunt, and denied. 


t is not vold, as drr adminiſtration is granted in a 
ode nt. wong Dioceſe, but only voidable ; fo2 at that Rate Trover 
ed by a Would lie againſt the ficſt Adminiſtratoz, and there would be a 
wieng 2 Nullity ii all mean Ads. It Adminiſtration be committed to a 
"> Credſtoz, and after repealed at the Suit of the next a- kin, he 
when grant- ſhall retain againſt the rightful. Admintſtratoz, and his Diſpoſal of 


ed to a wrong 


Perſon. the Goods, even pending the Citation, till Sentence of Repeal, 
| ſtands good. 


Ecelefiafti- 2dly, Tf in equal Degree, the Spiritual Court have Election, 
on gall and the Gzondmother is as near as the Aunt, becauſe the Diſcent 
adh, to either would be.a mediate Diſcent, the Mediation of which 
aan * 264 is the Father, mediante Patre. Jt is enough at Law to ſap, 
2 of Frater & hæres, 02 Soror & hæres. But the Court thought the 
equal Degree. Advantage on the Ozandmother 8 Side, in this Kelpect, that ye 
2 Lev. 55,56. ffands in Linea recta. 

I Vent. 324. zZdly, This is a Matter conteſtable in the. Spiritual Court, 


: Lev.156, whereto the ought to apply her ſelf, and it does not appear che has: 
r 2. * the Mandamus dented. 
4 After 


Adminiftra- ff, 


R 4 YE ng — e ©" 
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| Aftex this the Aunt came and moved fo) a Mandamus to _ 

lige the  EccheftaQtical Court ta teuſe a Diftributign, ann that 

was denied. Vide Title Diſtribution, FE eng 


ht 


Freke verſus Thomas. Paf. 13 Will. III. B. R. 


77901 95 ff enn 1241 4 a . Ann NN i | | R | 5 
N Adminiſtratoz, durante winete tate of an Adminiſtratoz, .,, ©.7:.? 
may act and-ſuetitl the dwiniſirato?, in whoſe Rig bt be akg, don durante 
be of the Tge al Tmentp-one Years 4.\02 Adminiſtratozsaroby the rege 
Statute, and one is nat a gal Perſon in the Epe of the Lam, — — 
tapable ta act top another ag Truſtee, till Cwenty one. So that ccaſcs at che 
durante mi nore tate of awAdminiſratoz ſhall be under ſtaod du⸗ —— -- 
ring legal Minontty, i. e Twenty one, hefoze tnhich age he is not ccaſcs at tho 
by Judgment of Lam fit fo the Truſt: Otberwile where it is Aer 17. 


the a and Judgment of the Bartp, as where ane 48 made Exe. er 


cuto2; fo2 by the Spiritual Law he may be an Executoz'at Seven: 5 W. 324 


teen, and therefoze an Adminiſtration durante minore tate of an: _ 37. 
Executoz ceaſes,at that Time: Adjudged in Debt upon a Bond. xc. Abr. 
Note alſo a Neceſſity fo2 this; fo2 the Spiritual Court will not 910. 
grant Adminiſlratian ta anp ane under Twenty one; and this is 4 87. 
by Conſtrudion on the Statute of Diſtributions, becauſe they are 


Burton verſus Ridley. Mich. 1 Ang. B. R. 


H Entered into a KecognſFance of 46001, hefoze Gln K. e . 
„J. of the upper Bench in 1638, to A. On . Certificate are bona no- 
of this into Chancery, there iſſued a Arit of Extent reciting «bili« in c. 


a -Recognizance-foz the ſame Debt, taken befaze Glin, C. J. en Re 


of the Common Pleas, requiring the Sheri to extend the Lands ame Pro- 
of the Conuſo2, Iccozdingip certain Lands were extended; aud — 
upon a Liberate delivered td J. 5. who died poſſeſſed of Soods Gut grant 
valoris 5 J. in the Dioceſe of London, and alſs in Durham, Lel Adwioitm. 
ſoz of the Piaintiſt in Ejenment took Adminiltration in Dux, eon Bu 
ham aud alſo in London, and in that Right took ont a nem Ex- ceſe of one. 
tent, and bought an Ejethycut. Aud the Cautt held, That unleſg Fcovince, & 
the fir Extent was void, the {econd could not be good, for the Digecle ofa 
Party coyld not have two Extents, na {po Datisfattiong. Put nother Pro- 
it was objeZcd to the Plaintiff s Title that be ſhould have had Lack Biſhop 
- a Pzerogative Adminiſtration, Sed Cur. contra. FA neither Arch muſt grant 
bichop has. to da in the other's. Piablnce. e d Wan legves an Admini- 
bona. notabilia in (everal Oleceſes ot the fame Pꝛobince, there 72522 


Far. 1. 
-mult be a Pyerogative Anvinitration. I ane fesbes bana ge- 3 Nied. 324. 


tabilia in two Disceſes of Canterbury, .aud-twe-Dioceles in Hard. as. 


. * g 
a % Te Le. * 4.34 „El. 908, 9. 
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the Piadince at Lark, thete mult, be io Paepogative, Yamin Nel. aye 


tratious; 


* 
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ffrations; but if it be as here, it is otherwiſe; and this Admint- 
ſtration in the one Dioceſe and the other was held good. 07,900! 


— 


Adams wer. Ter- tenants of Savage. Paſ. 3 Ann, B. R. 


( 9.) Cire facias on a Judgment in B R. as Adminiſtrato? #9 +. 


_ —_ 6. Wand by his Profert ſbews an Adminiſtration granted by the 


Adminiſtra- Archdeacon of Dorſet, The Heir and Ter⸗tenants pleaded riens 
tion in Dor- per diſcent, &c. and the Plea being adjudged naught, the Scire 


ſer no Title 


0a edge facias was abated by Judgment quod nihil capiat per breve'; 
ment in any Whfch in this Cale the Court ſald was a Bar to the Adion of the 
of the Courts IIxit, but not to the Anion; and the Reaſon of their Judgment 


at Weſtmin- 


er. was, becauſe the Plaintiff having made this Adminiſtration his 


yo, er. Title, the Court could not intend any other, and the pleading over 


Mod. Caſes, could not admit that to be a Title which to the Court appeared to 
&c. 245. be no Title. ; WHY N nin. 
8. 2. Salk. 
601, 679. 


eee Q4 


Denham werſus Stephenſon. Trin. 3 Ann. B. R. & 
4 Ann. in Cam. Scacc. N 26319 


(10.) \ \ J Illielmus Denham gen. Adminiſtrator, - &c. cui Admini- 
Mo LO ſtratio bonorum & catallorum Jur. & Creditorum que 
Declaration fuerunt A. B. tempore mortis ſuæ per Thomam Crofland. Artium 
upon Admi- Magiſtrum Commiſſarium ſive Officialem peculiaris & ſpecialis Ju- 
— riſdictionis de, &c. legitime fulcit. debito modo commiſſa fuitz and 
by the Of. Concludes with profert hic in Cur. Literas, &c. and ſo declared in 
icialotaPe- Debt againſt the Defendant as Heir at Law, upon the Bond ot his 
dire modo Anceſtoz : Defendant demurred generally: z. Raymond argued, 

commiſla That the Court could not take notice that every Peculiar had a 


— foirtufacient Right to grant Adminiſtration, and that it being a'Jurisdiction 


verring that againſt common Right, it ought to be averred accozding to the 


ho had Ju- Pecedents, cut de jure Commiſſio Adminiftrationis in hac 
acer, parte pertinet. And the debito modo commiſia affirms the Re- 
tions. gularity of the manner of Pꝛoceeding, not the Sufficiency of the 
1 Power and Jurisdidion. Ok this Dpinton was the whole Court 

> Jones 52. und Salkeld, who was ready to argue: it fo2 the Plaintiſt, was 
1 Lev. 78. {fopp'd by the Chief Inſtice, & quievit. Afterwards, when the 


3 Mod. 6j Court came to give Judgment, Holt C. J. Gould & Powys, mu- 


ante, 38, tata Opinione, held the Declaration to be good, and that the 


debito modo was a ſufficient Averment ; and the Chlek Juftice 
ſaid, there was no Peculiar but had the Power of granting 


Every Pecu- Administration, and that this was'a-needleſs Eratneſs, not fo 


liar has Pow- 


er of grant. MUCH regarded lateriy, as it had bern in kozmer times, when it 
ing Admini- was thought not enough eben to ſhew an Adminidration com- 
*arion. mitten by a Biſhop, without averring there were nulla bona 
3 Cre. 192. notabilia. Judgment pro Quer. Powel abiding by his fozmer 
Opinion. Upon this Judgment a CUrit of Erro was brought in 

nenen 1 e "am. 
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Cam. Scaccar. And Mz. Lutwyche fo? the Plafntiff inſiſted upon Vide 1$aund. 
the Reaſons of Raymond, and cited all the Caſeg. Salkeld ar- 2**; 
gued that every Ddtnary hath Power to grant Administration. yle 282, 
Et quod quicunque habet Ordinariam Juriſdictionem eſt loci illius 
Ordinarius. Lyndewode L. r. T. 3. And the 31 E. 3. c. 11. op Ordisary, 
dains, That where any Perſon dies Inteſtate, the Owinarp ſhall auid. 
commit Adminiſtration: . That there is no Peculiar but what 
hath an Oꝛdinary; fo2 it is a Peculiar fo2 that very Reaſon, that 
it is exempt from the common Ozdinarp, and under a-Peculiar 
02 ſpecial Owinary of its own. 2dly, He inſiſted that Peculiars Peculiar, 
muſt-be Royal, Archiepiſcopal, Epiſcopal, oz Archidiaconal ; and quid. 
that in every one of theſe, . the Owner has a Power, even of | 
common Right, to grant Adminiſtration. Vide All. 53. Declares Kinds of Pe- 
of an Adminiſtration granted per Car. Regem, held good; fo2 the culiar, 
King is ſupzeme Owinarp: Like Caſe 1 Bul. 4. from the Nature 
of the Thing, therefoze tis the lame in Effe# to ſay, Admini- 
ſtratton was granted by the Official of a Pecultar, as to ſay, od. c,; 
it was granted by the Dfficial of a Dlocete. And as to its 38. 
being againſt common Right, the Dzdinary of a Pecultar does *'* 108. 
no more pꝛeſcribe fo2 his ozdinary Power oz fo2 his Peculjar, than _ 355 
the Bifhop of a Dioceſe. There the Lozd of a Panoz hath this 
Jurisdiction, he that has an Adminiſtration there declares of it 
as committed per A. B. Dominum Manerii cui Adminiſtrationis 
Commiſſio de jure pertinet per Conſuetudinem infra Maner. præd. 
à tempore cujus contrarii Memoria hominum non exiſtit uſitat. & Thom. But 
approbat. debito modo commiſſa fuit. And as to the Books and 34 
Caſes, they are eoſilp reconciled by this Difference, vin 
 CUherever the Power of him that grants Adminiſtratian ig where one 
by Commiſſion, the Plaintiff in his Declaration muſt aver he had 81405 Admi- 
* Authozitp, viz. cui Juriſdidtio in ea parte pertinet, oz legitima — rmoge/l 

authoritate fulcitus. Thus 3 Cro. 431. per A. V. Theologiz Pro- ci, Plaintiff 
fefſorem, naught z 3 Cro. 791. per A. B. Decan. de L. naught; 1 a- 
Hetley 68. per A. B. Chancelloz of Cheſter, naught; becauſe choricy; ali 
theſe were by ſpecial CommiMon under the Ozdinarp; but where ter where by 
the Power of him that grants Adminiſtration is not by Commil, Shen <= 
ſion, but by Office 02 Paivilege, it need not be averred, becauſe « sid. 228. 
the Office impozts the Power as incident, and the Law takes 1 
Notice of the Office. Vide 39 H. 6. pl. 9. Declares of Admint- | Sund. 


Saund. 1 
firation per Abbatem Weſtm. loci ill. Ordinar. good, fo? Owdina- 1 Roll. a 


ry implics as much. 11 H. 4. 64. pl. 16. Declares. of Letters 2'* fl 
of Adminiſtration from the Commiſſary of the Biſhop, good; fo? 1 a 
the Law knows every Commiſſary muſt have that Power. So Mod. Cas 
3 Cro. 102. Lacy verſus Smith; per A. B. Officialem of the Bi- 5 Mod. 421 
ſhop, good. So 1'.ev. 193 per uch an Archdeacon.is gs. 
Judgment was affirmep per tot. Cor, ©. 
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viaeſecors, Slaughter verſus May. Mich. 3 Ann. BR: 


Page 751. 


611.3 Being ddminittratoz durante abſentia J. S. Executor, byought 
Mod. Caſes I 1. an Acton of Debt on a Bond, but did not aver where 
Je nigra. J. 8. was abſent, 02 that he wag abfent, Cur. *Tis but reaſona: 
tion may be ble the Opwinary have Power to grant Admintſtration during Ab? 
granted io A. fence, as well as during Minoztty, oꝛ pendente lite; and ſich 
during rhe. Adminiſtratoz is accountable to the Executoꝛ: We will intend it 
J. S. but in is Abſence beyond Seas, but the Plaintiff ought to aver he was 
varr. it mult ghſent, Judgment pro Def. per Cur. WT" I 
tit 8. is abſent. 1 Roll. Abr. 899. Cro. El. 602. N. Lutw. 102, &c. Golds. 136. 2 Brownl, $3. 
Hob. 250. 


Clerk werſus Withers. Mich. 3 Ann. B. R. Vide 
Title Execution. 246 ü 


Weſton verſus James. Paſch. 9 Ann. B. R. 


(19. E'BT upon a Bond against an Adminiſtratozz Defendant 
8 : pleaded Aſſets in his Þands to the Ualue of 200 J. only, 


«fer interlo- and that A. obtained a Judgment againſt the Inteſtate in Aſſump- 
eutory Judg. ſit by nil dicit, atid that the Inteſtate died, and that after a Sci- 
went revir' re facias Was awarded againſt the Defendant foz Damages on the 
cias ſur Sta- luld Judgment, upon which he having no Cauſe, a Writ of Jn- 
* 3&9 quiry ilſued, and Damages thereupon found to the Ualue of 3ool. 
de Ei and Judgment given thereupon koz the Plaintiff quod recuperet 
Judgment dampna præd. agatnſt the ſaid Inteſtate; and avers that he had 
wuſt be e. no Aﬀets ultra. To this Plea it was demurted. It was admit- 
$mioiſtra- ted that this Plea at Common Law had been naught, fo2 by the 
on aps Bob Death of the Defendant the Ackion had abated, and Judgment 
0 od 14s. could not be given againſt him after his Death; but the Queſtfon 
Q. Farefl.64. Was on the 8 & 99 W. 3. c. 10. Which after tnterlocutozp Judg- 
4 0 * ment gives a Scire facias againſt the Adminiſtratoz in Cale ok the 
1 Sd. pry ” Defendant's Ocath, which was compared to the Caſe of a Judg: 
Peſt, 315- ment on the 17 Car. 2. c. 8. where the Defendant dies after Ger⸗ 
155 dict. But to this it was anſwer'd, That the ſaid Statute makes 
the Judgment good againſt the Defendant himſelf onlp, and 
makes not a Judgment againſt bis Executoz 02 Adminiſtratoz; 
daut by this Act, ft is to be a Judgment againſt the Executozs a: 
Adminiltratozs of the Party, fo2 they are exp2eſſp taken Notice 
of fo? that End, and the Scire facias fs to be again them, and 
all this appears on the ſame Recow, and therefoze this can ne- 
ver be made a Judgment againſt the Jnteſtate himſelf, noz ſo 
pleaded; to which the Court tnclineds 


HE | Advowſon 


ADVOWSON 


Biſhop of Salisbury werſus Philips. Mich. 11 Will. III. 
4 . N. Rot. 377. In Error. 1 


counts that A. and B. were ſeized in Fee as Joint -tenants mend 505. 
of the Advowſon, ut de groſſo, and by Indenture agreed xy. 2 
from thencekoꝛth to be ſeized thereof as Tenants in Com- to 1130. 
mon, and not as Joint tenants, and they and their reſpective — 
Heirs ſhould pzeſent ſeverallp and by turns, and ſhews ſeveral res upon 
Pꝛeſentations alternately; and that A. died, and his Motetp an 4gree- 
deſcended to C. and makes his Title by Gant of the next P2e- — 4 
ſentation from C. to D. his Erecutozs, Adminiſtratozs and :veen Joint- 
Afligns ; in whole Life the Church became void, and that D. made np 
his lil and died, and it belongs to the Plaintiff as Ex⸗ fur... of 
ecutoz to preſent +: Biſhop claims Title by Lapſe ; Plaintiff re- 2 Mod. 97- 
plies the Teſtatoz pꝛeſented Symes within Six Months, and the 
Biſhop refuſed him; Defendant rejoined, he gave him Thee 
Days time to pꝛepare fo: Examination, and he never came 
again, Abſque hoc that the Biſhop refusd Symes at the Pꝛe⸗ 
ſentation of the Teſtatoz. Apon this .Jflue was taken, a Uer- 
dict pro Quer. and alſo Judgment in C. B. and now Etro? in 
this Court. Carthew objetted, that the Plaintiff had made no co. Lie. 
Title; koz the Agreement to p2eſent by turns did not ſever 64. 5. 
the Right; the Indenture did not wozk a Partition, but an 
Agreement which is now bzoken, fo2 which the Plaintiff may 
take his pzoper Remedy. @This Cauſe was ſeveral times mo- 
ved, and Holt C. J. held it to be a good Partition the firſ> 
time it was ſpoken to, ſaying, That where the Thing and the | 
Poofits are the ſame, a Partition of the P2ofits is a Partition compoticion 
of the Ching; and tho' perhaps the Agreement cannot make wen be rhres 
Two Advowſons out of one, pet it has created ſeveral and di. By Record, 
ſkin Rights to pꝛeſent alternately, Afterwards when Judgment either be- 
was affirmed, the Chief Juſtice ſald, That a Compoſition might 8 
be either by Recozd, oz by Deed, 02 by Parol; That if either Strangers, 
Puvieg in Blood, as Co-partners, 02 Strangers in Blood, ag 4nd in of 
Tenants in Common 02 Jofnt-tenants, agree by Recozd to pſensthe 
peſent by turns, and one pzeſent, the other is not by a Uiſur- Patron is noe 
pation put to a Quare Impedit; and that whether the Pꝛeſen- Fa en Que- 
tation be by one pzivy to the Agreement oz by a Stranger. bar way we 
G 2 . Vide aScire facias. 


þ = of a Judgment in C. B. in Quare Impedit, Plaintiff « :. » 


. Lett — td 
— 


C ˙² 1 WTR Es, — — 
— a A G E. 
_ By Vide Weſt. 2. 3. 2 Inſt. 362. 2dly, That if either Puvies in 
Deed, either Blood, as Parteners, 02 Strangers, as Tenants in Common oz 
vies or Jolnt⸗tenants, agree by Deed to pzeſent by turns, the Com- 
Srrangers, Poſition is good; and if it be once executed on all Sides, he, 
—_ execu- that bzings a Quare Impedit, need not mention the Compoſt: 
ted on all Si- tion, which ſhews the very Right and Inheritance to be ſevered, 
ces H.m*Y and that a ſeparate Intereſt is veſted in each of them to pzeſent 
Quare Impe- alternately, and that the Plaintiff needed not have declared of 
cir, without the Compoſition oz Jndenture in this Cale, Vide Dy. 29. 
che Compal. 3dly, By Parol,. fo2 (0 a Compoſition may be between Parce- 
rien, 3dly, ners; but between Strangers in Blood Compoſition cannot be 
By Parol, . without Deed, Vide F. N. B. 60, 62. d. f. 11 H. 4. 3. b. Judg- 


vies only. ment affirmed. 
Co. Ent. 496. 
Dyer 29. 


— _ * —— a. 4 
— — — 
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Anonymus. Mich. 3 Ann. B. R. 


7 Mid. 21; at Eleven at Night, and the laſt of January in the Twenty- 

6 Mod. 260. firſt Pear of his Age, at one of the Clock in the Bozning, he 
makes his Mill, of Lands, and dies, tis a good Till, to; 
he was then of Age. Per Holt C. J. "UTI 


Poſt, 625, I. has been adjudged that if one be bon the firſt of February 


ALE 


ALE-HOUSES. 


Stephens verſus Watſon. Mich. 13 Will. III. B. R. 


keit 108. to the Poog, if they permit any Inhabitant of — g99'if in 
the Place to ſit tippling above an Hour. Vide 4 Jac. x. what Caſes 
c. 5. 21 Jac, 1. c. 7. 3 Car. 1. c. 3. againſt dunking. 5 
Bekoze the 5 and 6 E. 6. it was lawful fo2 any one to keep an 
Ale-houſe without Licenſe, fo2 it was a means of Livelihood, 
which any one was free to follow, But if it was dilozderly kept, 
it was in dict able as a Nulance. By s and 6 E. 6. c. 25. Two 
Juſtices, one of the Quorum, may ſuppꝛeſs Ale-houſes. 
2dly, None are to keep Ale-houſes unleſs licenſed by Seſſions 
02 by two Juſtices, upon a Kecognizance not to allow gaming, 
and to keep good Rule and Oder. 
3dly, Any one, that not being thus qualified keeps an Ale-houſe, 
may be committed thzee Days and held to a Recognizance, with 
two Sureties, to be certified to Seſlons. 
Note, This Statute extends not to Inns, fo? they are fo2 
lodging of Travellers; But ik an Inn degenerate to an Ale- Show. 265: 
ach by ſuffering diloxwerly tippling, &c. it ſhall be deemed as 
ch. 
I a Pan keep an Ale-houſe without Licenſe, he may be com- 
mitted fo2 thee Days by the Act, but he is not indictable; be- 
cauſe the Statute. which makes "it an Offence, has mave it pu- 
niſhable in another manner. 
Mota, There is a Difference between ſuppreſſing an unlicenſed 
Ale- houſe and one that is licenſed. 
Where an Ale houſe is licenſed, the Juſtices, to ſuppreſs it, Poſt, 416. 
muſt either proceed upon the Recognizance, the Condition where- Juriſdition . 
of muſt at leaſt be broken; and therefore his having another | copy te 
Trade, or being a Bailiff, can be no Cauſe in ſuch Caſe: Or by preſs Ale- 


IndiQment ; and then there muſt be ſuch Diſorders as prove a —_— 


d and un- 
Nuſance. licenſed. 


But where an Ale-houſe is unlicenſed, the Juſtices may ſup- 
preſs it at Diſcretion ; for on the Denial of a Licenſe no Appeal 
lies, and the Statute, which gives the Juſtices a Power to ſuppreſs 
where ey ſhould think convenient, would ſignify nothing, if 


P' R. Stat. 1 Jac. 1 Chap. 9. Ale-houſe-keepers are to foz- le bonſe- 


— _ 


46 ALIENS. 
it did not extend to ſuch Caſes ; for it cannot extend to Ale- 
houſes that are licenſed, becauſe they are not puniſhable without 
a Breach of the Recognizance. And as to thoſe that are unlicen- 
ſed, if they be ſuppreſſed by Commitment of the Owner, the want 


of a Licenſe can only come in Queſtion, and not the Reaſon and 
Cauſe why it was denied. | 


. — 


Aliens. Jide Allegiance, Denizen. 


Wells verſus Williams. Mich. 9 Will. III. C. B. 


6) F an Alien Enemy comes hither ſub ſalvo ConduQu, he may 
Alien Amy maintain an Acion: It an Alien Amy comes hither in time 
bal 3 of Peace, per Licentiam Domini Regis, as the French Pꝛote- 


under Pro- ſtants did, and lives here ſub Protectione, and a Mar after - 
— may märds begins between the two Nations, he may maintain an 
Actions, be. Aﬀton ; fo? ſuing is but a conſequential Right of Pzotettion 2 And 
cauſe ſuing therefoze an Alien Enemy, that 18 here in Peace under Pꝛotedtion, 
is « Cone may lue a Bond; aliter of one Commoꝛant in his own Country, 


quence o 


Protection. Far. 150. Cro. El. 683. Co. Lit. 129. 7 Co. 16. b. Calvin's Caſe Cro. Car. 9. 


(2) uw and Jufivels are not perpetui inimici, no; is there a 
132 particular Enmity between them and us; but this is a 
perpetui ini- common Errozfounded on a groundleſs Dpinion of Juſtice Brooke; 
mici, fo2 tho' there be a Difference between our Religion and thetrs, 
that does not oblige us to be Enemies to their Perlons ; they 
are the Creatures of God, and of the lame Kind as we are, and 
it would be a Sin in us to hurt their Perſons, - Per Littleton (af- 
terwards Lozd Keeper to King Charles I.) in his reading on the 
27 E. 3. 17. M. 8. 3 „ 


— ĩ | 


AMENDMENT. 
aa Paſch. 5 Will. | III. B. R. 


5 HEN a Declaration is come ta be in Parth: Ne f 

| ment, the Court can mend no farther than is al⸗ Amendments 
lawable by the Statutes of Amendments, fog n 

'tis then a Becozd; but while tig fn Paper the 2 Salk. 520. 


Court may mend at Pleaſurez fo? tis not within the Statutes Fr 
of Amendments. 5 Pat, 58. 


| The King verſus Knolles. Trin. 6 Will. III. B. R. 


T Nvictment of Murder. The Defendant pleaded that he was 85 

Earl of Banbury, &c. Attozney General replien, Sc. Ear] 1255 ar 
of Banbury moved to amend his Plea, and had Leave, (Holt Murder «- 
doubting) becauſe the Pleading was not perfeted noz entered mendedafer 
upon Recow. And there having been ſeveral Amendments in cri. r bete 
minal Caſes. Vide 2 Cro. 529. 2 Ro. Rep. 59. Sid. 225, 243. Entry upon 
Cro. Car. 144. Nota, The Plea was filed but not entered upon ©* Oat 
the Roll; and the Court held, that befoze Judgment, while For: * 
Things were in fieri and in 233 they bad a * over Pod, 55. 
oll N | 


The King verſus k Harris & al. Hill ow. II. B. R. 


'Otion was made to mend an Jukonnatlon of Perjury, 38 12 
and oppoſed, becauſe the Defendant had pleaded, Et Poſt, 30. 
per Holt Chief Juſtice, As to mending after Plea pleaded, — 2 
there is no great Matter in that; after a Recozd has been _—_— "OR 
ſealed up, J have known it amended, - even juſt as it was going * Plea pleaded. 


to be tried. 3 * 147 


The King Se Keat Hill. 8 & 9 W. III B. R. 


Qerdict general 0? ſpecial may be amended by the Notes C4.) 
of the Clerk of Ache; but this is in civil, not in criminal verdidt + 
Caſes. Vide 1 Ro. Rep. 82. A ſpecial Gerdid amended by the by No 


the Clerk 14 Aﬀize i in Civil Caſes, nat io ee Cro. El. $77, 678. 2 Jo. 211, Aale 61, 


© Notes 


3 AMENDMENT. 


88 


— 


" 53. pl. Notes of the Counſel in the Cauſe after Erroz bought, Vide 
9. | Cafes 3 Cro. 149, 150, Cro. Car. 145, 338. 40 52. 2 Co. 185. 
165. Moor 689. Cro. Jac. 239: 


Biſhop of Worceſter's Cake Mich. 8 W. III. B. R. 


poll £5 ) Jectment againſt ſeven Defendants, who enter into the Com- 
Eje&ment mon Rule fo2 confeſſing Leaſe, Entry and Duſter, and plead 
— Fay to Jfſue: The Plea-roll was right, ſo was the Venire, Diſtrin- 
and all 3 join gas, and the Jurata, but the Jſſue in the Niſi prius Roll was be- 
in the Com: tween the Plaintiff and five Defendants only, which was tried, 
an dende und Ger dict pro Quer. and an Amendment being moved fox, lt 
was right in was oppoſed, becauſe it was to alter the Gerdick, to ſubject the Ju- 
—_ ry to an Attaint, to make another Jflue, and to make two De⸗ 
bur the Niſt fendants guilty who were not tried: But it was amended; fo? 
prius Roll nothing could be enquired of but the Title of the Leffoz, and the 
was _ Iſſue depended on his Title, which is not altered by this Amend. 
and after ment. And it muſt be conſidered that all ſeven entred into the 
Verdi pro Common Rule, and that the Plea-roll, &c. are all right, and 
Quer. this this cannot be intended other than the ſame Jſſue, and the Amend: 
ed by adding ment is only to rectify a plain Biſtake, and make * * Iſſue 
8 which was apparently iutended to be (0, 


1 Roll. Abr. 205. Style 339. 2 Mod. 316. ; 3 We , pop . 


puleſton werſus Warburton & al. Pal. 9 W. III. B. R. 


6. gf + 3 IR 
5 Mod. * Jeament. Gerdi was pro Quer. and now he moved to amend 
Demiſen®; L- bis Declaration, wherein de had counted of a. Demiſe, 10 


1697 for 96. April 1697. inſtead of 1696; fo2 97 was not come at the Time 
and _ of the Trial. And the Court agreed that in a Judgment by 
* Confeſſion on a Warrant of Attoznep, it had and might be 
becauſe it Amended in Ejeſtment, becauſe without ſuch Amendment the 


would be an- Qqqreement and Intent of the Parties could not be fulfilled; but 


other berg 


Carth. 41. dented it in the pzincipal Caſe, LECAUIE i anker the Iflue and 
I Mod. 250, made another Title, 


252. 
Child werſus Harvey. Mich. LI will III. B. k 


C7: Te | Scire facias on a Recognizance ; upon Iſſue non ſolvit it was 
82 Foy found fo2 the Plaintiff; Mz. Northey moved to let aſide the 


ſtringas the Uer dict, becauſe in the Diſtringas and Jurata the Return was a die 


Day of Nin Sanctæ Trin. in tres Sept. niſi Johannes Holt Mil. 27 die Junii 


appointed Prius venerit, the twenty-ſeventh Day of June being the Yo2- 
ag MOL row after tres Trin. But the Plea⸗roll was right, fo2 the f- 
in Bank,and ward there was tres. Mich. Jt was agreed on all Sides that the 
held not a- Trigl muſt be let aſide unleſs the Miſtake could be amended, 
| 2 becauſe it appeared the Judge bad. no Authozity to try the Jſſue, 


becauſe the Judge's Authority was confined to that Day. 


2 | any 


| 


AMENDMENT: 49 


— — 


and the Court held it could not be amended. The Court agreed Where the 
that where the Diſtringas o; Jurata are right, and the Amendment Roll may be 
does not alter the Point fn Iſſue, the Niſi prius Roll map be a- amended by 
mended by the Plea-Roll. So it was in the Biſhop of Wor- R511 44 
ceſter's Cale, ant. 48. and there the Diſtringas and Jurata were where nor. 
right. 2 Cro. 353. Dy. 260. Hutt. 81. 1 Cro. 595. But here 5 Mod. 164, 
neither Diſtringas no2 Jurata are right. The Day appointed fo; Fa 6s. 
the Niſi prius is impoſſible; and the Judge's Authozity is confined Ante, pl. 5. 
to the Day, He has no Authozity to try, Niſi Johannes Holt, * 55 Rep. 
&c. 27 Junii prius venerit; which cannot be. Where a Judge's leb. 30, 
Authozity is confined to a Day, his Trial at another Day muſt 

be without Authozity. 


Anonymus. Hill. 11 Will. III. B R. 


1 Clerk of the Treaſury of the Common Pleas attended , (5? 
with theRecozd here, and it was moved that the Tranſcript mendmentof 
in B. R. might be amended by it. Hall oppoſed it, till they had Record in B. 
the Coſts of the WUrit of Erro2 allowed them, Et per Holt beg. 
Chief Juſtice, You ſhould have inſiſted foz the Coſts in C. B. the Coſts (if 


| befoze the Party had Liberty to amend. This way of amending za) mut be 


given below. 


the Recopd here by the Recozd there, is the Courſe of the Court, Tue Rule in 


and only to ſave a Certiorari ; fo2 if the Recozd be right below, C. B. is to 


upon Diminution alledged, the Party map have a Certiorari of 8 


Common Right. @Therefoze theſe Amendments cannot be oppo- Error is wa- 


ſed; noz did J ever know it done, being only to (ave the Charge boy, but not 
of a Certiorari. | Poid. 21 m. 6. 


Thompſon werſus Crocker. pal. 12 Will. III. B. R. 


Note moved to amend a Writ'of Erroz, which recited a „8 He 
Judgment given in Curia of the King, when it ſhould be in wen wric 

Curia Regis & Reginæ; the Curſitors Notes were right, and the of Errorand 
Milpꝛiſion only in Matter of Foꝛm and not Skill: Sed non allo- ar og rg 
catur; fo firſt the Crit is a good CUrit ; there is no Fault in the amendes, 
CUrit, only it does not agree with the Recozd z and the Amend: tbo'he Cur- 
ment is to make a new CUrit. 2dlp, The 8H. 6. impowers us to as right. 2 
amend in Matters pꝛecedent to the Judgment; but not to amend 5 Mod. 69. 


the Writ of Erroz. The Intent of the Statute was to amend in _ 3 


Suppoꝛt of oziginal Judgments, and to avoid Writs of Erroz ; Cro. ac. 42. 


but this may bẽ to make an Amendment to make good the TUrit * 


of Erroz, and to reverſe the Judgment. And it is the moze ab: , Lev. 346, 
ſurd, becauſe the Crit of Erroz is the Commiſſion to the Court, 34 
and a Court cannot amend their own Commiſllon. d abend 

A evo} £548 | = E | | | their own Commiſſion. 


H Anony- 


—9—9—— 8 
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50 


AMENDMENT. 


C:3S 
Ante, 47. 


Amendment 


Anonymus. Trin. 12 Will. III. B. R. 


87 R Bartholomew Shower moved to amend an Inkozmation 
of Fozgerp in ten Places, and tho' oppoſed, the Motion was 


of Informati- granted, becauſe it made no Alteration of the Fa; and that 


on without 


Coſts. 


1 Ley. 189. 


without Coſts o2 Jmparlance. 


Cox verſus Wilbraham. Paſ. 13 Will. III. B. R. 


NN Ovenant; and aſſigns Breach upon the Mods that he had not 
cannot be on made, done or ſuffered, any Act 02 thing whereby to incum- 
Demurrer 


after Entr 


ber, &c, And the Breach was quod ad Seſſionem Ceſtriz tent. &c. 


on the Noll. anno quarto Jacobi ſecundi utlagat. fuit. Defendant demurred, 


Cro. Car. 38 
1 Sid. 54. 
ay 48 3. 


ges, 39. 
ob. 127. 


6. und upon Argument the Declaration being held naught fo?2 Inter- 
taihty, when oz what Term the Qutlawy was had: Mz. Cheſhire 
moved to amend. He cited 1 Cro. 147. which was after Uer- 
dict, but (aid as to this Matter, there was no Difference be- 


Mod. Caſes tween Gerdict and Demurtet z fo2 the Mos of the Ack of E. 3. 


165. 


are Challenge of the Party; which muſt be meant Demurrer: 
Sed per Holt C. J. Mo; the Statute means the Par ty's Etcep- 
tion in Arreſt of Judgment. Jf the Defendant had pleaded a 
Plea to the Right, oz in Abatement; it might be reaſonable to 
allow an Amendment; but to amend upon Demurrer, when thts 
map be the Caule of the Demurrer, would be to enſnate the De- 
fendant without Cauſe. Ergo difallowed. 


Lepara verſus Germain. Pal. 2 Ann. B. R. 


12 4 A ſumpfit, and declares verſus Sir John Germain, Kt. The 
10 . Defendant pleaded in Abatemeut, he was a Knight and Ba⸗ 


J Abate- 


ronet, the Plaintiff replyd he was a Knight, &c. and Ray mond 


ment that he moved to amend upon Payment of Coſts, all being in Paper, and 


is Knight and 
Baronet, an 


d that the Aﬀton being by Bill, the Addition was not material, nat 


denied ro be being Within the Statute of Additions : But denied to amend, 


- amended 
2 Salk. 451. 


becauſe nothing to amend by, and the Detendant bad taken ad- 


Ante, 3, 4). vantage of the Fault. 


(1 


Plea- 701 "Ee 


mended by 
the Pa 


bis werſi Gill. Mich. Z Ann. B. R. 


N Debt upon a mutuatus the Judgment was entered up as of 
Hill. Term. 1700, whereas the boxrowing appeared tobe 2 April. 
gt, gred 1701. Erroz being h2ought to reverle * Judgment, M2. 
Maſter. 


I Ward 


- 


AMENDMENT. «<©_ 


Ward moved to amend the Judgment by the Paper Book ſign 

by the Baſter, which was the 2 Januarii 1700. Et per Cur. Cs Mod. Caſes 
wag allowed to be amended, fo? tis but a Slip of the Clerk, who 165. 
ſhould have peruled the Paper Book ſigned by the aſter, which 
W enough to amend by, Vide 1 Cro. 147. Hob. 127. 

1 Brownl. 16. ULAR YA DEP $9 's 


— 


We Queen verſus Tutchin. Mich. 3 Ann. B. R. 


Nformation fo2 a Libel. The Defendant was found Guilty + | F 
it wag moved in Arreſt of Judgment, that the = BA — Mod! ak 

returnable die Lunæ prox. poſt tres Sept. Sanct. Mich. and that 248,163 
the Diſtringas and Niſi prius on the Roll was awarded in common 9 Oftober. 
Fom right enough; but that the TUrit of Diſtringas was t: ſtep Piſtriness 
24 October, whereas the Venire was returned the 23. And this — a4 7 & 
was held to be a Dilcontinuante; but the Queſtion was, whether «nee, and not 
it might not be amended: Jt was argued it might be amendey, endable. 
and that it was amenable firſt at Common Law. 2dly, By the cok? 33; 
Statute ok H. 6. 2. 2 Cro, 529. Cro. Car, 144. 1 Sid. 244. Dy. 22 
346. 14. 1 Sid. 259. 4 E. 3. 9. 3 Lev. 14 430. 2 Bulſt. 35. No Piffe. 
Ray. 440. 1 Sid. 243. 66. 1 Keb. 191. 215. 1 Rol. Abr. 201. Amendment 
Cro. El. 372. Et per Holt, Powel & Powys. iff, Mhatever at bereeen 
Common Law might be amended in Civil! Caſes, was at Com- Ne 
mon Law amenvdable in Criminal; and ſo it is at this Day, 2dlp, nei at Com- 
This was not amendable at Common Law, becauſe it would war 2 Lan 
rant a Trial that was tried without Authozity, and the Amend⸗ 1 
ment would be contrary to the Truth of the Fact. And it is a Sic. 148. 
Piſtake of the Clerk in Skill, and tho a milawarding of Pyocefs 12%... & 
on the Roll might be amended at Common Law the ſame e he 
Term, becauſe it was the ad of the Court; Pet it auy Clerk at „L enn. 
Common Law iffued out an erroneous Þ2oceſs on a right d, wenn 
ward ok the Court, that was never amended in any Caſe at The others 
Common Law, 3dly, They held this not to be amenable of cl, 
by any Statute of Amendments. And Powel ſaty, There were on, : 84 229. 
ly two Statutes of Amendments, the 14 E. 3. and 8H. 6. the! Keb. 718, 
reſt he reckoned to be Statutes of Jeofaſ(s and not of Amend 6 od. . 
ments. And he held that the 8 H. 6. was only to enlarge the. Ler 43 
ſuvjeck Matter of 14 E. z, and that the 14 E. 2. ertends only to 3 Lev. 430. 
Pzocels out of the Boll, i. e. Clrits that iſſue out of the ge. 
co, and not to Poceedings in the Roll jt ſelf ; But that the 

14 E. 3, extends not to the King, becauſe of theſe Wozds Cha- 
Jenge of the Party. And the 8 fl. 6. has been alwgys confryu- 
ed in Jmitation of the Aft of E. 3. And the Exception in the 
Statute of H. 6. was only ex abundanti Cautela, And all 


H 2 Judges 


„ * * 8 6 — 


"gs AMENDMENT. 


Judges and Sages of the Law in all Ages, have taken it not to 


extend to the Crown. And the Cales on the other Side are not 
to be relied upon. 


Buckſom werſus Hoskins. Mich. 3 Ann. B. R. 


4 6.16 hs Rro2 of a Judgment fn C. B. and the Scire facias to aflign 
310 Errozs was quare Executionem habere non debet of a Judg- 
Scire ſacias ment in Ejedment fo? two Meſſuages; whereas the Recovery was 
kg bogs de uno Meſſuagio only: The Plaintiff in Erro2 pleaded, nul 
ment not a- tiel Record, and the Dekendant moved to amend. Pe cited x 
mand ot” Cre; 16d, 162. 1 Ro. 197, 797. 22 E. 4. 6. 2 Cro. 372. Cro. El. 
| Record, the 750. 2 Sid. 7. 12. Et per Holt C. J. Nothing appears to be vt- 
Wric being cious 02 tnfozmal to need an Amendment, and that there may be a 
vor vitious good Judgment that agrees with it. The Writ is good, tho' 
Mod, Caſes Impꝛopet fo2 the Purpoſe, and we cannot put a Deceit upon the 
263, 284. Defendant, and make his Plea falſe when it was true. Cro. 


15 Ja. 372. was laid to be a rained Caſe, 
> 


Vavaſor verſus Baile. Hill. 6 4 Ke 


( 17. Cire facias on a Judgment, and by Miſtake in the Scire facias 
Variance be- the Plaintiff's Name was put fo2 the Dekendant's, ſcil. Ka- 
3 _ dulphus fo2 Jacobus; -and they moved to amend, it being the 
judgthent, Fault of the Clerk: Denied; fo2 the CUrit does not appear to us 
not amenda- tg be W2ong, and there may be uch a Judgment koz ought we 


ble. 
8 Co. 161. KNOW. 


Br. Amend, 112. 1 Danv. 333, Pl. 25. 


Wes Lord Pembroke and Lord Jeffreys, coram Hole, 
C. J. & al. upon a Reſerence from the Houſe of Lords. 


3 D RD Pembroke petitioned the Houſe of Lozds fo2 a Bill 
Jon noc a. L to (et aſide an Amendment made of a Fine and Common, Re- 
mendable by coverp in the Gzand Seſſions in Wales, whereby he had loſt the 
3 Benelit of a Writ of Erroz: And whether the Fine and Reco- 
ture. Very was amendable in the ſaid Particulars, and the ſaid A- 
2 Salk. 702. mendments warranted by Law, was referred to the Judges. One 
was, whereas the Writ of Covenant was teſted Six Months after 
the Dedimus fo2 the Caption, the Court of Szand Seſſions had 
amended it. Et per Holt & al. 'twas certified, That the CUrit of 
ann velng a an Dyginal, was not amendable ** by the 


Com⸗ 


Common Law oz by any Statute; That neither the 14 E. 3. An 

no2 the 8 H. 6. warrants ſuch an Amendment: That there is rope 2 
no Difference as tothis purpoſe between Aﬀtons Amicable and ad. e and 
verſary, kor No- body pietends to mend a Miſtake in a Deed it &avcrivry. 
ſelf, and yet that ſurely is as much a common Aſſurance as a Re. Mod. 571. 
covery, and that Gage's Caſe, 5 Co. 45 is miſrepozted and not Co Ea“. 


Law. Hereupon a Bill was allowed, but was thzown out in the r. 
[ouſe of Commons. 3 Cro. 140. 
or 1 


mere obſerves on Cokes 5 Rep. That the Record being viewed, warranteth no ſuch Report. 


 Bold's Caſe. 


Uerdi# General o: Special may be amended by the Notes „3.0 
in the Book of the Clerk of Aſie, if there be a Piſpaiſion: aral or Sc. 

But this is to be intended in Civil and not in Criminal Caſes, cial may be 
Vide Keil. 1. 3 Cro. 149. In Aſſumpſit; Defendant pleaded the Clerk 
_ Payment fo2 Part, and non Aſſumpſit fo2 the reſt, and the Jury Notes in ci. 
found koz both, quod non Aſſumpſit, whereas fo2 one it ſhould vil Cale, 
be non ſolvit; and the Recod was delivered to the Clerk of . 
the Allißes to amend, becauſe it was his Miſpziſion ; it appear - Ante, pl. 4. 
ing, the Jury found both Jſſues fo2 the Plaintiff. 3 Cro. 149, 88 
150. Cro. Car. 145, 338. 4 Co. 52. 2 Cro. 185. f Special Hob. 18% 
Uerdick has been amended by the Notes of Counſel in the En- 1 Rol. Rep. 
try; and that after a TUrit of Erro2bzought; fo2 per Cur. 'Tis * Rep. 61, 
but what was found, and we map amend here what they might in Ante, 47, 
Com. Banco. ME | pl. 4. 


Amerciaments and Fines. 


Lord Gerrard v. Lady Gerrard. Hill. 5 Will, III. B. R. 


5 11 2 || N Dower, Defendant confeſſes as to Part, and Judgment 


Lev. 401. is given againſt him, quod fit in Miſericordia ; And as to 
Pot, 295 the reſt he pleads in Bar, upon which there is a Demurrer, 


Defendant and Judgment is given againſt him, quod fit in Miſericor- 
may be a- dia. And ft was objected in Erro2 that a Yan ought not to be 
2 Y twice amerced in the ſame Action. Sed non allocatur : Fo? both the 
eee Adi, Judgments are final and independent of one another. 5 Co. 58. 
where there b. Aliter, where one Judgment fs only interlocutozp, and depends 


eo towe Upon another, as quod computer in account. 


Judgments. 8 Co, 61, a. 2 Leon. 4; 5, 185, 186. | 
Linſey verſus Clerk. Mich. 8 Will. III. B. R. 


pu ga 1* Treſpats, Afſault and Battery, 8:c. there can be no Ca- 
No Judg- piatur pro fine entred ſince 5 & 6 W. & M. but the Plaintiff is 
N Yang ag to have 6s. 8 d. in Coſts to pay (o much to the King koz the 
rp. Fine. Bekoze this At when the Fine was pardoned, the Judg- 
h. R. ſinee Ment was entered nihil de fine quia pardonatur. So it is now in 
W. 5% C. B. upon this Statute, fo2 they enter their Judgments nibil 
de fine quia remittitur per Stat. But in B. R. Judgment is en- 
tered up without ahy Notice taken of the Fine; koz the Law is 
altered and taken away in Effet by this Statute. Therekoze not 
like the Caſe of a Pardon; fo2 that does not alter the Law, but 

ercuſes the Party. CO 


Eyres verſus Smith. Mich. 9 Will. III. in Scacc. At 


Serjeants-Inn. 
(3-) TL  Yoes ſued a Writ out of C. B. verſus Smith, directed to the 
3 Sheriff of York, who ſent a CUarrant to Simpſon the Bai⸗ 


upon Moti- liff of the Liberty of Pomfret, who did not return the Crit; 
Sn the upon which he was amerced 501. (viz. time after time) and that 
beguer. was eſtreated into the Exchequer: Afterwards Eyres and Smith 
agreed, and upon p2oducing a Certificate from the Attozney foz 

the Plaintiff that the Debt was ſatisfied, theſe Amerctaments 

2 were 


Amerciaments and Fines. 55 


28 * * 


were diſcharged upon Motion to the Barons. Note, There ought 


to be a Conſtat of the Eſtreats, and, as the Clerks ſaid, the * 7%. 


Court uſes not to diſcharge the Amerctaments, but allow you to 


The King verſus the. Mayor of Hertford 
Mich. 11 Will. III. B. R. 


N an Inkozmation in Mature of a Quo Warranto, Iſſues ( 4. 
were returned upon thzee ſeveral Diſtringas'ss Mz. Ward rr 
moved fo2 a Rule to eſtreat them. Et per Holt Chief Juſtice. ſpecial Rule, 
Jf it be an extraozdinarp Caſe, we can make a Rule to eſtreat 3 * 
the Jflues ; but otherwiſe the Courfe of the Court is to ſend Ca. 
them up into the Erchequer at the uſual Times, which are twice Lin. 89. 
a Pear, viz. the laſt Days of the two iſſtable Terms. But 
— 42 nothing extraozdinary in this Caſe: And the Motion was 
dented. | 


The Queen verſus Sumers. Paſ. 1 Ann. B. R. 


Ndidment koz a Treſpaſs and Riot, Defendant pleaded non (5. 

Cul. and the Indiament was removed hither by Certiorari, con gd 
&c. The Defendant went befoze the Maſter and Coſts were N= 
taxed; and now Mz. Eyre moved he might go befoze the Ma⸗ de only the 
ſter again, that the Pzoſecutoz might be conſidered koz bis 324" 3 
Charges below, the Maſter's Taxation befoze being only fo2 cannot move 
Coſts ſince the Certiorari. Et per Cur. The Mater ought not '? fre 
to conſider the Coſts below, but only ſince the Certiorari and cer accepting 
upon it; then Pz. Eyre moved to aggravate the Fine; Et per his Coſts, 
Cur. Pon ought not to aggravate the Fine after the Party has 
* — 1 the Maſter; if you do, we will ſet aſide the Taxation 

0 8. N "IT 1 


The Queen verſus Templeman. Trin. 1 Ann. B. R. 


| | PON a Potion to ſubmit to a ſmall Fine, after a Con- 6. 
kelllon of the Jndi#ment which was koz an Aſſault, Holt upon ſub- 
Chief Juſtice, took a Difference, where a Man confeſſes an In- Pune.“ 
dittment, and Where be is found guilty; in the firſt Caſe a Man coyfeffing in- 
may pꝛoduce Afﬀidavits to pzove Son Aſault upon the Pꝛolecutoz ditmenr, 
in Mitigation ok the Fine; otherwiſe where the Oefenvant is Adar, 


. be read 
found gutiity ; fo2 the Entry upon a Confeſſion is only non vault is fred thay: 
contendere cum Domina Regina & pon. ſe in gratiam Curiæ. me gy * 


Aſſault; otherwiſe after Conviction. Far. 40. S. C. 


Deken⸗ 


— — 2333 — — 


56 ANTIENT DEMESNE. 
12 — Defendants map ſubmit to a Fine, tho abſent, if they have a 
ES Clerk in Court that will undertake koz the Fine. Hill. 2 Ann, 
ven in the Hickeringil's Caſe was, that he and his Daughters were indict. 
Defendant» ed fo2 a Treſpaſs, and Hickeringil only appeared on the Potion 
ar ann unde. to ſubmit to a ſmall Fine, But where a Pan is to receive any 
raking by « £02p02al Puniſhment, Judgment cannot be given againſt him in 
Srrangerbut bis Abſence, fo2 there is a Capias pro Fine; but no Poceſs to 
corporal Pu- take a Man and put him on the Pillozy. Vide Tit. Judgments 
niſhment. Duke's Cale, | 


Mer" | Brook verſus Huſtler . Hill. 4 Ann. B. R. 


Ry EBT fo an Amerciament fn a Court-Leet. Jt was laid 
l in the Declaration, That the Dekendant was amerced per 


neral quod Cur. not ſaping in what Sum, and that it was affeered by Ak. 
fir in mile keerozs to ſuch a Sum. It was objeted that the Court ought 
ricordia, and to impole a Sum certain; and that by Aﬀeero2s is after to be mi- 
certain Sum. tigated. Vide Hob. 129. Lev. 206. Sed Cur. cont. The Amet- 
rar gg wr ciament ought to be general, quod ſit in Miſericordia ; and that is 


553. to be aſcertained by Affeerozs. 


Hob. 122. 


ANTIENT DEMESNE 


videRecord, Barker verſus Wich. Mich. 3 W. & M. B. R. 
Page 774. | SG. - 

(. N Ejectment, Defendant pleaded in Abatement that the 
Antient De- Lands were parcel of the Manoꝛ of Bray, and that the Ma⸗ 
bs no2 of Bray was Ancient Demeſne held of the Crown, And 
If Manor is this was held naught per tot. Cur. Fo2 hereby it muſt be un- 
— derſtood the Lands. in Queſtion are Part of the Demelnes ; and 
held of the luppoſing the Manoz to be Ancient Demefne, pet the Wanoz and 
Manor im- the Demeſnes of the Mano! are impleadable at Common Law, 
pleadable 12 and not in the Lozd's Court; fo2 then the Low would be Judge 
Court only ; in his own Cauſe + On the other Side, Ancient Demelne Lands 
22 95 the held of the Manoz, are impleadable in the Court of Ancient De- 
dener he Mele, and there only. Vide F. N. B. 11. m. 1 Ro. 324. And 
Lords therefoze, becauſe he does not plead that theſe were Lands held 
. of the Mano2 of Bray, Judgment quod reſpondeat ouſter. 
Bro. anc. Dem. 6. 3 Lev. 405. Styl. 197. | 

. = 


Hunt 


"ANTIENT DEMESNE © 


3.61. 4 Inſt. 270. Moor Pl. 285. 


FRE) 


_— 


Hunt verſus Burn. Hill. 12 Will. III. B R. 


RaQon calls theſe Tenants Villani privilegiati, and it ſeerng 2. 
they are free as to their Perſons, not as to their Eſtates; Tenants in 

ko: if Antient Demelne be to be tried, the Jfſue is, Thether An“ melde ane 

tient Demeſne 02 Frank Fee? The Pzivflege ariſes from the free as to 

Conſtitution and Mature of the Thing coeval with the Go de ber 

vernment it kelk, at leaſt ag antient as any other Eſtate oz Te: as cs their 

nure whatſoever; we muſt ſuppoſe theſe Pyivileges commenced Estates. 

by Ad ot Parliament, fo? they cannot be created dy Gzant at 

this Dap; per Holt Chief Juſtice. 

If you plead that the Manor of O. is antient Demeſne, you 

ought to aver it by the Record of Domeſday, for that is the 

Trial of it: But if you plead, that ſuch a Place is Parcel of a 

Manor which is Antient Demeſne, then you ought to conclude 

to the Country; for Parcel or not Parcel is triable per paſs, ine of an- 

2 E. 3. 15. d. Thomas de Gztnham's Caſe : But it ſeems to me tient De- 

the other Side may traverſe its being antient Demeſne. And ſo nb.“ 

was done between Saunders and (Welſh, C. B. Patch. 9 Jac. 

Rot. 3165. lfſne was, Whether the Manor of Dtterbutp was An- 

tient Demeſne? And the Court awarded, quod querens habeat re- 

cozdum libzi de Domeſvay bit in Octabſs Hillarfi. At the Day 

the Plaintiff had the Book brought in by a Porter. It appeared 

by the Book that Edward the Confeſſor Anno Regni (ut decimo 

offavo, had given this Manor Abbati Rotononenſi; and that this 

Manor was not in the Title of de terra regis: For all Lands held Anttent De. 

in Antient Demeſne, which the Confeſſor had, were by CUilliam wee is the 

the Conqueror, Anno Regni fut viceſimo, written in the Book aa ge 

called Domeſday, under the Title de terra regis; and theſe are terra Regis 


all held in Antient Demeſne at this Day; but thoſe which were in Domeſday 


given away by Edward the Confeſſor, and which are not writ- * Fog 


ten in the Book called Domeſday, under the Title de terra Re; . N. B. 98. 4. 


nfs, are not Antient Demeſne, And a Reſpondeag Ouſter was — "aig 
awarded. | " Demeſne 12. 


By a Recovery of the Land at Common Law, it becomes Frank- ByRecovery 
Fee for ever; but a Recovery againſt the Tenant is reverſable by mg per 
the Lord, by Writ of Diſceit; and ſuch a Recovery makes it comes Fran 


A . comes Frank- 
only Frank-Fee, quouſque it continues unreverſed; but where Fee. 


it is reverſed, it becomes Antient Demeſne again. ide 5 E. — owes 3. 


F. N. B. 19. D. | 


I ANNU- 


ANNUITY, PENSION. 


Anonymus. Trin. 7 Will. III. in Scacc'. 
king 23 DE King cannot grant an Annuity, fo2 his Perlon is 
grant an An- not chargeable as the Perſon of a Subjeck; but if he 


-1 4 grant it out of his Exciſe oz any Bzanch of his. Re- 
K. 


venue, tis good; fo2 there is ſomewhat therewith 


Dyer 92. b. N. 
Pond 102.4, COargeable, Per Barones Scaccar 


Smith verſus Wallis. Paſch. 12 Will. III. B. R. 


C0 Penſion out of an appropriation, tho by Preſcription, is 
Penſion i - ſuabie in the Eccleſiaſtical Court, fo? it could not begin but 
Appropria by the Gzant and Jnſtitution of Spiritual Perſons, And therefoze 
— 2 elk the Duty be traverſed, it map be tried there; per Holt Chief 
able im e Juſtice, upon a Motion koz a Prohibition, Vide 1 Ventr. x 20. 
Spiritual 3 Cro. 675. here 'tis a Penſion by Qzdinance of the Biſhop 
Preben acting as Judge; Ordinamus & Conſtituimus. And where by 
x Cro. 675 Concurrence of the Biſhop co-operating with the Patron. Vide 
ee N. Br. 52. Reg. 47. 3 Cro. 810. the Church it felf charged. 
265, 335. 1 Inſt. 266. ſuch Annuity cannot be releaſed to the * be⸗ 
Vent. 239. Cauſe it is Tempozal. 4 


APPEAL. 


APPEAL 


Orbet verſus Ward. Mich. I W. & M. B. R. Intr. Hill. 
3 & 4 Jac. 2. Rot. 1018. | 


Show. 47. 


Ppeal of Murder fo? killing her husband, againſt the De- .. ( *- ) 
fendant, nuper de Parochia Sancti Jacobi Weſtm. in Com. ; Mod. 266. 
Midd. Gen. The Defendant in propria perſona venit, Nul tiel Pa- 


and craves Oyer of the Writ and Retom, and then per p 300d 
A. B. Attorn. ſuum pleads in Abatement, that there is a ]Iariſh hor £ 
named St. James within the Liberty of Weſtminſter ; but no Pa⸗ 

riſh named St. James Weſtminſter only: To which it was demur⸗ 

red, and the Cauſe was adjourned till next Term, when it was 

adjudged fo2 the Defendant. Foz firſt, the Demurrer confeſſes 

the Batter pleaded in Abatement z viz. That there is no ſuch in Appeal 
Pariſh, which is a good Plea. 2blp, The Plea being by Attoz- Defendant 
ney, ought not to have been received; and tho' it is received, pet re lead 
it was wong, and therefoze void. The Conſequence is, that the * 


Cauſe is diſcontinued by the Adjournment. Polt, 62. 


Wilſon werſus Laws. Trin. 6 W. & N. B. R. 


Win brought an Appeal ok Murder againſt John Laws (2. 
fo2 killing bis Bother Robert Wilſon, and declares DE. 456. 
againſt the Defendant, f92 that he in parochia Sancti Ægidii in A1 * 
Campis, (ſuch a Dap) circa horam primam poſt meridiem ejuſ Murder, Pe- 


dem diei, did aſſault. &c. & in & ſuper ſuperiorem partem ende en de- 


ventris juxta pectus & medium corporis percuſſit, pupugit & in- —— : 
foravit dans ei vulnus mortale, &c, Defendant. craved Oyer of re. El. 196 
the TUrit of Appeal and the Ketom, and then demuts in Abate- 25. 58, b. 
ment, and pleads over to the Felony. After ſeveral Erceptiong = Bulſt. 143. 
taken to the Return were over-ruled, Juſtice. Giles Eyre held, N 

That if the Return had been naught, the Defendant's Appearance aided »y Ap- 
could not have helped it; fo; Appearance helps only when the banane. 

Party comes in and pleads to Jſſue, not when the Party comes parry comes 
in and challenges the Pꝛoceſs upon the Account of its Defect, in and pleads 


Vide 1 Ro. 789. Bul. 142. 2 Cro. 284. Yelv. 204. After this ;; Iſſue; o- 


therwiſe 


ſeveral Exceptions were taken to the Declaration. Upon which where be 


it was ruled, per Cur. 1ff, That Circa horam primam was ag ch*Vergcs 


9 H. 5.2. 1 Vent. 7. Show. Rep. 320. Stamf. 1; 
I 2 cer: 


.© „„ 
133 certain as can be; fo2 the Law does not tie a Man up to an exatt 
tiny in Minute. 2dly, That the Deſcription of the Wound in ſuperio- 
Count in Ap- rem, &c. could not be moze certain. zdly, That percuſſit, pu- 
gi 99. Pugit & inforavit dans et mortale vulnus, was better and moze 
82. kertain than if it had been, Et dedit, as the other Side would 
2 Inſt. 317, have had it. athly, That the Faf is well alledged in a Pariſh, 
— Y mal tho' the Statute of Glouceſter requires the Util ſhould be ſet kozth; 
not be inten- fo; the [Pariſh ſhall be intended a Gill; And tho' there map be 
ded to con- moze than one ill in a Pariſh, that ſhall never be ſuppoſed, And 
than one therekoze if the Cale happens to be lo, it muſt come of the other 
Vill, Side to ſhew it. 1 Inſt. 125. b. Judgment to anſwer over. 

M. B. The Caſe of TUtddzingion verſus Charleton. Trin. 
11 Ann. | Appeal adjudged contra upon this Point, pet Parker 
C. J. Powys & Epe contra Powell. 


Armſtrong verſus Liſle. Hill. 8 Will. HI. B. R. | 


8 ISLE was indicted at the Sefſions of Saol delivery fo? the 
Kelynge 93. L County of Cumberland, fo2 the Murder of Richard Arm- 
vid. Kelynge ſtrong ; and was thereupon tried and convicted of Manſlaugh- 
, oe ter. Immediatcly after the Gerdiſt John Armſtrong, Bother ok 
Death by Bill Richard, put into Court a Bill of Appeal of Murder, and pzap'd 
5 by his Counſel that it might be received and filed, and that the 
„Gol. De. Defendant might be thrreupon arraigned. But bekoze the Ap- 
livery, and peal was arraigned, Liſle demanded the Benefit of his Clergy; 
0B. R. by And then the Bill of Appeal was by the Appellant's Counſel read 
Certiorari. in open Court, and Liſle appear'd to it and pꝛap'd to be bailed, 
but refuſed to plead; upon which he was remanded to Gaol 
Quouſque, &c. This whole Pꝛoceeding was entered upon the 
Reco of the Indidment, together with the Convition of Bans 
laughter, and returned into B. R. upon a Certiorari ; and the Ap- 
peal was alſo returned, but upon the Recozd of that no Mention 
was made of any Pꝛoceeding. Liſle was alſo bzought up to the 
Bar by Habeas Corpus, the Return whereof being read, the Ap- 
pellant moved fo2 a Copp of it; Et per Curiam. It muſt be flirt 
filed, koz it is not befoze us till filed, and we can oder nothing 

concerning it till tis befoze us. | e i 
Being filed, the Appellee prayed his Clergy ; to hinder which 
the Appellant took Excepttons to the Andictment, Conviction and 

Trial. Et per Cur. 2 l EE ce 
This is the King's Reto, in which you cannot aflign-Errozs; 
Pou are a Stranger; and perhaps the Pziſoner has reteaſed theſe 
Errozs to the Ring ; and you have no Tarrant of Attozney filed, 

and ought not to ſpeak o; be heard in the Cauſe. whe + 
* Nevertheleſs he was not admitted to his Clergy this Day, 
and it was moved he might be bailed; but the Appellant oppoſed 
that, unleſs he might be permitted to arratgn the Appeal, ww 
4 | llels 


, ern . A. = FAT. — ws. 4 TY * 
r 


leſs the appellee would give Bail to the Appeal; for if be Hours 
get at large befoze the Arraignment of their Appeal, they could 
have no Þocels againſt him to bzing him in again, and lo the 
Appeal would be loſt, 
Et per Cur.. An Appeal by Bill is always againſt one in Cuſto- 
dia, and he muſt be in Cuffody oz elſe you cannot arraign him. 
Then they urged he ought not to be batled, becauſe he was found * Jen 2. 


guilty of Mariflaughter, and no Clergy allowed. vt” > Bl, Reps 
Sed per Cur. Juſtices of Oyer and Terminer cannot bail in ſuch 7 ano King's 
Caſe, but this Court may do it at Diſcretion. neh may 


_ one con- 


Accowdingly he was bailed generally on the Crown-ſive to ap: vide of 
pear de die in diem. Manſlaugh- 

At another Day Pz. Sollicitor General pꝛayed Judgment fo2 the Co. Entr. 
King againſt the JPziſoner on the Yndictment : And the Defendant 355. 
being asked, what he had to ſay, why Judgment ſhould not paſs a 
againſt him, pꝛaped his Cl-rgy. 

Et per Cur. Had the Defendant pꝛaped it at the Seſſions of 
Oaol-delivery, it could not have been denied him there: Now he Sit 37 113. 
is here, we cannot give Judgment againſt him without asking 
what he has to (ay why Judgment ſhould not be given: Noz can 
we deny him here, what could not have been denfed him there, 
Hereupon his Clergy was allowed him, and he was tried by the 
Owinary of who gave him a Pſalm to read, whereof he 
read the firſt Uerſe ; And then Sir Samuel Aſtrey agked the ©2- 
dinary, Legit vel non? Who anſwered, Legit. TUhereupon the 
Cxecuttoner burnt him without the Bar on the Bzawn of the lefe 
Hand, and then the Appellee p2aped to be diſcharged. | 

Sed per Cur. Pol muſt ſtill ſtand upon pour Recognitzance, 
and if you would diſcharge the Appeal, you muſt ſue a Scire facias 
againſt the Appellant, and ik he doth not appear, nonſuit him. 
Pereupon a Scire facias was taken out retomable at a common 
Day; And no Return being made by the Sheriff, the Pziſoner 
moved agatn to be diſcharged. 

Sed per Cur. Pou muſt take a new Dap, and pzocure a Return, 
unleſs you can get the Appellant to appear gratis ; as he may if be 
pleaſes; and accozdingly the Appellant did appear. 

And now it was queſtioned, Uhether the Appellee ought to be 
arraigned again on the Bill of Appeal: Et per Cur. The Appellant 
muſt arraign the Appellee de novo, but is not to make a new 
Count; fo2 the Arraignment is no Commencer but a Reviver 
thereof, like a Re-fummons. Vide 2 Ro. Rep. 478. 

Upon this the Appeal was arraigned in French bythe Appellant's r 
Counſel, who read the Count, and therein the Mozd Wound was 2 
uſed, which Holt C. J. tooknotice of and difliked, not being French. 

And now the Clerk of the Crown going to atraiſgn him likewiſe, 
it was objefed by the Appellee's Counſel, That the Appeal being 
commenced befoze Juſtices of Oyer and Terminer, and not by them 
determined, was therefoze menen ſo no erpent a 


. 


— 


r 


Aud that this Objettion came in pꝛoper time vow ; left they might, 

by the Arraigament being compleated, be etopped. 1 
Appeal put Sed per Cur, Tho' the Appeal was ſine die, yet it was nat dil 
fine die, and continued, and the Return of the Certiorari makes a Continuance, 
nor 6i.cor- and is ſufficient to continue it againſt the Piſoner. 

Then it wag queſtioned, Dn what Side the Appeal Gould be ar- 
raigned: Et per Cur. 

A Civil Cauſe is always on the Ples Side, unleſs it come in 
by Attachment. And M2. Aſton ſatd, Appeal, whether by Writ 
o2 Bill, was always arraigned in Engliſh on the Plea-Stde, un- 
leſs it came in by Certiorari; fo? then it was on the Crown- 
Side. | 

Accowdingly it was ruled in this Cafe, but not to make a Pꝛe⸗ 

And now it became a Queſtion, Pow the Appellant ought to ap- 
pear and pꝛolecute: Et per Cur. | 

Auſt be Every Appeal muſt be commenced fn Perſon, but may be p20: 

comnen® letuted by Attomey, unleſs where (lager of Battaile lies; in ſuch 

2 Jones 210. Cale he muſt commence in Perſon and pꝛolecute in Perſon alſo. 

yoſt, 64 But where there is na Uager of Battaile, there it may be p2o- 

% fetuted by Attomey, fo2 which there muſt be a Special CUarrant 
of Attozney filed; And if the Plaintiff appear by Attomey, when he 
ought not, &c. this is a Diſcontinuance. 

BY It was allo moved that the Appellee might be ballen. 
mor *. . And the Court held he muſt be committed to the Marſhal, upon 
der. the Appeal, and the Bail muſt be Corpus pro Corpore : And that 

the Recognizance map be either to the Ring oz to the Party, as it 
was fn Primroſe's Caſe ; yet it was held the better Courſe to 
take it to the Ring ; and ſo it was done in this Caſe. 

At laſt, upon the Appellee's Pꝛaper, be was allowed to ſtand up- 
on the old Recognizance till another Day, that he might have 
time to find Bail, and to plead, and every Thing to be entered 
as of this Day. 

At the Day appointed the Appellee pleaded the Indictment and 
Conviction of Banſiaughter at the Seſſions of Gaol-Delivery, 
which was removed inte B. R. and that no Judgment was there- 
upon given; and that at the Time of the Convitian he was and 
vet is a Clerk, and then pzayed his Clergy, and offered to read 
as a Clerk, if the Court would have aumitted him thereunto; 
and that akterwards, fc. die Lunz prox. poſt Craſtinum Pur. 
Beatz Mariæ Virg. laſt, being demanded by this Caurt why Judg- 
ment ſhould not be given againſt him, de pꝛap'd the Benefit of 
Clergy; which being allowed, he read ag a Clerk, and was burnt 
in the Hand, prout per Record. &c. with the uſual Averments ; 
and as to the Felony and Murder he pleaded not Guilty. The 
Plaintiff replied, that he demanded the Appelice to plead at the 
Seſſions of Gaol-delivery, and that he rekuſed. To which the 
Appellee demurred. 50" 93110018 
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AP P E ATI. 


The Replication being naught and meerly impertinent, the 
Queſtion was upon the Bar, viz. Whether a Conviction of 
Manſlaughter, on an Jnditment of Murder, and Clergy allowed 
thereon, could be a Bar to an Appeal pzecedent oz concurrent 
with the Jndi#ment? Foz both being returned of one Seſſions, 
which is but one Day in Law, the Appeal was concurrent at leaſt 
with the Jnditment, and p2ecedent to the Conviction thereon s 
ſo that this was inſiſted on by the Counſel fo2 the Appellee to be 
a Caſe at Common Law, and not within the 3 H. 7. c. t. which > 
extends not to an Appeal antecedent, but ſubſequent to the In⸗ ye), 204 
dictment. Sed per Cur. 

gt Common Law, auter foits convict oz acquit was a good Bar Conviction 
to an Appeal, foz no Mau's Life ought to be twice endangered g. Mn 
fo2 the ſame Offence: And lo the Law would be at this Day, wich Clergy 
had not the 3 H. 7. c. 1. alter'd it; by which acquit oz convi# on 88 
an Indiäment, is made no Plea in an Appeal, unleſs Clergy be Arpeslante- 
had thereupon. The Mozds of the Statute are general, viz. in cedent, con- 
an Appeal, without ſaping, brought or to be brought; and there. gungen or 
foze extend to all Appeals, whether ſubſequent, oz antecedent, 02 and b ic i. 
concurrent, And as koz the having of Clergy it has been adjudg. if Clerę; 
ed, that pzaying of Clergy is having of Clergy, within the Sta. pee e 
tute; fo2 by pꝛaping, the Pꝛiloner has done all that he could; and fault of the 
the Default oz Delay of the Court in not granting when they Samt . 
ſhould have granted it, ought not to turn to his Prejudice. Here fal vi. Co 
was indeed no regular Pꝛaper made to have Clergy at the Gaol- ron. 90. 
delivery, becauſe the Defendant was never call'd to Judgment by 38 
the Court: And if the Court will not proceed to Judgment, and 94, % 
agk the Party what he can ſay why Judgment ſhould not be * Leon. 111. 
againſt him, whereby he has no Oppoztunity to pꝛay his Clergy, 

it is the Default of the Court, and not of the Party, and there: 
foze ſhall not pꝛejudice him: And the Plea in this Caſe was held 
a good Bar to the Appeal: But the Appellee was not diſcharged 
till Michaelmas Term following. h EE 


i * * PX MAS 


— 


Wilmot werſus Tiler. Paſch. 13 Will. II. B. K. 


Ppeal of Murder by UMrit, and there was but eleben Days (4. 
between the Teſte and Retozn of the Urit; Defendant . 4 

pleaded a Convidion of Manflaughter, and Clergy allowed. Et of Rfieen 
per Cur. * The Fault of the Retom is cured by the Dekendant's Days be- 
appearing and pleading in Chief z fo2 the Reaſon of fifteen d Ne 
Days between the Teſte and Retozn of Daiginals, is to the End cured by * 
the Defendant may have Time enough to come hither, compu- 5 W 
ting twenty Miles to a Day's Journey; accoding to which sid. 456. 
Allowance, if the Defendants be in England, they have Time = Kcb. 461 
enough to come hither. Vide 2 Inſt. 267. Bra. Lib. 3. 135. 
Lib. 4. 238. Jef the Defendant would take Advantage of this 


Deket 


— 


P PEAR AN C E. 
Dofect, he muſt plead ſpecially, as in un Ame, ment Attach. per 
15 Jours. Vide 12 E. 4.44. 9 E 4. 18. 1 Ventr. 7. And final 


Judgment was wiven. He pleaded the tame pen as m Armſtro 
and Lille, only that Clergp was vegiflarty allows. bg 


Loder's Caſe. Paſch. 4 Ann. B. R. 


anc, , II an Appeal of Murder Girdler offer'd a Ulacraut of Attomey 
Ro ak 4 £02 the Plantif, but that was Hiſallowed, becauſe the Plaintiff 
count in Per- muſt count in Perſon. Then he arraigned the Appeal in Frerich, 
ſon, and 39 and Delivered in the Roll in Latin; unan reading whereof, the 
ebe li. Court obſerved the Platntiff counted per Attorn. ſuum. And the 
tick be not Cautt held 3ft, That this had been a Otſcontimuance, if the 
prefer be Plaintitfl himſelf had not been preſent in Court at the ſame 
malded and Time; but if be bad bren abſent, the I laintiff might have been 
nanſuited,Þut demanded and nonſuited: Pet fuch Monſuit had not been peremp⸗ 
baer be. top, f02 it ig but a Nonſuit befoze Appearance. 2dlp, The 
den Court allowed the Mods per Attorn. ſuum, to be ſtruck out, 
* —— becauſe it made the Count agreeable to the Truth; and the 


Cro. El.605. Natchment was not a Kecowd in Court till Wed, 
Co. Lit. 1 39. a. | | 


APPEARANCE. 
Anonymus. Mich. 1 Ann. B.R. 

me was Eretofoze, when a Writ ifſued out of B. R. it was enter · 

.antiently en- ed upon a Roll, ſo that tho' the Officer did not return 

1 the TUrit at the Day, yet the Defendant might appear 

at the Day, and ſhould be received ſo to do; either to 


ſave a Penalty, o2 his Inheritance ; And co they did in the Com- 
mon Pleas; they entered the Mrit upon a Roll, by May of 
Recital, viz. Dominus Rex miſit breve ſuum clauſum in hæc ver- 
ba, &c, Per Holt Chief Juſtice, | = 


„„ 1 Appog- 


Apportionment and Diviſion. 


Counteſs of Plymouth verſus Throgmorton. In Error. Vie Rec. 
Hill. 3 Jac. 2. B. R. . 


the Defendant's Teſtatoz had appointed the Plaintiff's an ar 


Teſtatoꝛ to receive his Rents, and pꝛomiſed to pay him 1001. be divided. 
per Annum fo? his Service, and ſhews that the Defendant's 
Teſtatoz died thꝛee Quarters of a Pear after, during which Time 
he ſerved him; and demands 75 J. koz the thiee Quarters ; 
Judgment fo2 the Plaintiff in C. B. by Nil dic. and now upon 
Erroz bzought Serjeant Holt argued, that without a full Year's 
Service nothing could be due, and that it fs in Nature of a 
Condition pzecedent, It J leaſe Lands fo2 Years, reſerving 
201. Rent yearly, and at the End of thzee Quarters be evited, 
Leſſo2 ſhall have no Rent, fo2 Rent ſhall never be appozttoned neu. 5;. 
in Reſpet of Time; ſo it is of Mag es, Annuity and Debt. = Rep. 61. 
Annua nec debitum judex non ſeparat. This being one Con- 1 7 
I and one Debt, cannot be divided, Judgment re- 
verſed. . Oy 


T: Debt; the Plaintiff declared upon a CUriting, whereby . © * ? 


Hawkings verſus Cardee. Mich. 10 Will. III. B. R. 


Dabing a Bill of Exchange upon B. indozſes Part of ( 2.) 

ILA. it to ]. S. who bzings an Action koz his Part, and the un ow 
Dekendant demurs, becauſe the Contract cannot be divided. part of ihe 
And Northey argued this was founded on the Cuffom of Mer⸗ Som in a Bill 
chants, and there may be ſuch a Cuſtom in Trade. Sed per — 
Holt, Chief Juſtice. CUhere a Man's Contract has ſubjeted a&ion wick: 
him only to one Action, it cannot de divided lo as to ſth. cut mcm ing 
ject him to two. Jf the Gzantee of a Rent-charge levy a Fine parete beg. 
of Part, he cannot compel the Tenant to atto2n ; pet if he de- ri-fied. 

viſe Part, the Deviſee ſhall diſtrain. Jf a Feoffment be made to }{h<r* by 
a Man and his Heirs with Marrantp, and he makes a Feoff- ſubjects him- 
ment to two, the TUarranty is gone. Je two take Lands #!?co one 

jointly with Warranty, and one makes a Feoffment over of his it nner 


Part, the Warranty is gone as to him, but remains to the divided, t 
other ſo as he may vouch 8 as Moiety. But by Common d 10 %bje# 


him to two. 


Law, 1 Inſt 38 3. 4. 


. 


a ** — 
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APPRENTICE. 


Law, if they had made Partition, their CUarranty was loft. In 


the pzincipal Caſe, the Plaintiff ſhould have acknowledged Satil- 
faction fo2 the reſt. 


p Sd -* 
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AP PR E N T I C E. Jhers of — 
The King werſus Peck: Mich. 10 Will. II. B. R. 


Took an Appzentice in Husbandzy accozdſug. to the 


( 1.) 
Order of Jo- | 5 Eliz. and died befoze the Time of Appenticelhip ex- 
e that \pired, leaving him impotent and a Cripple : The Zu- 
Executor 


X 2 ſices of the Peace at Seſſions opdered the Executo 
ſhall k | | * 
Hall keep to keep the Appzentice; but this was qualhed in B. R. becauſe 

Apprentice tHe great Jnconvenience that might follow ; fo2 it map be the 
quand. Exetutoz has not Aſſets, and lives in another mal Te And 


CON 165, Eyre J. ſaid, That an Appzenticeſhip was a perſonal Truſt be: 


1 Show. 76. tween the Maſter and Servant, and determined by the Death ol 
3 Mod. 270. either of them. And by the Death of either of them, the End 
Rayin. 65, and Deſign of the Appzenticeſhip cannot be obtained ; and it 
6. map be the Executoz is of another Trade. He admitted Cove- 
Lev. 34- nant would lie againſt the Executoz; but in that there is no Jn- 

convenience, becauſe the Executoz map make his Defence by 

pleading no Aﬀets o2 Debts of a higher Mature. Holt. Chief 
By Cuſtom Juftice laid, That by the Cuſtom of London in theſe Caſes, the 
of London | Exccutoz ſhall put the Appzentice to another aſter of the ſame 
walt place Trade. And that in other Places it would be very bard to con- 
Teſtakor's true the Death of. the Mater to be a Diſcharge of the Cove. 
Apprentice nahts; he lald, it had been held that the Covenant ko Juſtrufton 
Malter efche fatter, but that he ſtill continues an Appzentice with the Executoz, 
ſame Trade. quoad Maintenance. Adjournatur. Vid 1 Lev, 177. 1 Sid. 216. 
The Executoꝛ is liable in Covenant, if he daes not inſtruß him 

oz find him another Maſter. J A d 5 wW 
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1 


The King verſus Fox. Pal. 11 Will. III. B. R. 
TS 


12983 fo uſing the Trade of a Taploꝛz, not having ſerved 2828 
an Appꝛenticechip ſeven Pears, was quaſhed, becauſe only ſaid 9 berond 
Not having ſerved as an Appzentice infra Regnum Angliæ aut sea, ſufficient 
Walliam; fo2 it map be he did ſo beyond Sea; and if it were {0 ele 
any where, it ſuffices. 1 4 Trade in 
England. Poſt, Pl, 3. Mod. Caſes 128. 


Dillan's Caſe. Hill. 11 W. III. B. R. 
[*ÞHE Court held, ist, That Juſtices may diſcharge an ap- C5.) 


pzentice, and may alſo ozder a Reſtitution of the Money 27 Juſtices 
within the Equity of the Statute. 2dly, That if the Maſter, over the 
being bound to anſwer at Seſſions, does not appear, it is a Foz- * 
feiture of his Recognizance z but yet at the ſame Time the Juſtices 4 *** 


may pꝛoceed to make an Oꝛder againlt him. 1 Saund. 213. 


Anonymus. Hill. 1 1 Will. III. B. R. 


c | p E Juſtices may fozce a Walter to take an Appzentice, fo? + A. 
by the Statute the Juſtices are to put them out, and there- bree 4 Ma- 
foze muſt be conſtrued to have conſequentlally a Power to compel 4 % e 
the Maſter to receive him: And if the Matter turn him away, dice. 
they can make him refund. 1 Lev. 91. Upon an Ozder made at Per Holt C. 
the Seffiong to diſcharge the Appzentice, it did not appear that J. en u. 
be applied himſelf firſt to a Juſtice of Peace, and Holt, C. J. was not original- 
of Opinion the Juſtice has Power to make an Ower ; and | $65 drier 
obeyed by the Maſter, then the Seſſions can have no Power; if charge * 
diſobeped, then the Juſtice, upon Complaint, map bind the Ma⸗ prentice. 
ſter to the Seflions ; And that the Semons have no Power 3% 
otherwiſe. Turton and Gould cont. That he could not bind over.! Sid. „% 
Adjournatur. | . W. 3. 


| c | 
Contra 1 Vent. 325. 1 Sid. 99. Cart. 116. Poſt, 68. contra. 1 Mod. 287. 1 Lev. 34. 2$ E: 
1 Mod. 2. 1 Saund. 314, 16. Mod. Caſes 164. +. 15 1 


Froth's Caſe. 10 Will. III. at Surrey Aſſizes. 


H Served ſeven Pears as an apprentice beyond Sea, but (5). 
» wag not bound. This is ſufficient to excuſe him from — * 


the Penalties of 5 Eliz. per Holt C, J. at Surrey Allzes. 22 from 
| 5 Eliz. 


K 2 The Ante, pL 2. 
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68 APPRENTICE. 


The King verſus Johnſon. Trin. 13 Will. III. B. R. 


1 Xception was taken to an Ozder fo2 diſcharging an Appzen- 
Seſſions may tice, iff, That the Complaint was made oziginally at Seſſtions 
diſchargs without any pꝛevious Application to a ſingle Juſtice out of 
b eriginaf Selliong. And 2dly, That the Juſtices had ozdered Money to be 
Order. and teturned. And now Holt C. J. delivered the Reſolution of the 
order Money Court, That the Dzder was good. Ik it had been a new Queſtfon, 
turn d. he ſhould have held a v2io2 Application to ſome Juſtice out of Del. 
1 Mod. 2. fions neceſſary; but after ſo many Oꝛders affirmed in this Court, 
A . which have been otherwiſe, tis too late to unſettle that now. 
Poſt, 490, As to the Second Point, be never doubted that, koz it is a 


491-4, 28. Power conſeguential upon their Jutisdiction to dilchar ge. 
Far. 55. 1 "dagnd. 314. 2 Salk. 470, 490. 


Inter Inhabitantes Paroch. Caſtor & Aicles. Mich. 
13 W. III. B. R. 


(1 A Pooz Child being bound at Caſtor, his Haſter there al⸗ 
e e ſigned him dver to another Maſter who lived in Aicles; 

ble. And it was held, that the poo? Child ſhould gain a Settlement at 
Ante, 66. Aicles where his ſecond Maſter lived; fo2 tho' the Appzentice 
2 Lor. 2. was not aſſignable, yet that Amngnment was not merely vold; 
Cannot be but amounted ta a Contra between the two Maſters, That the | 
bound nor Child ſhould ſerve the latter. So that this Alignment is good 


4 by wap of Covenant, tho' it be not an Alignment to paſs an 


Deed. Intereſt. Vide 3 Keb. 304. 21 H. 6. 21, 22. One cannot be 
bound an Appzentice without Deed, noz diſcharged without a 


Deed. 


Barber verſus Dennis. Trin. 2 Ann. B. R. 


Mod. Caf 2 TUaterman's TUid:w took an Appꝛentice, who went to Sea 
% and earned two Tickets, which came to the Oefendant's 
ee bands: The Wow bought Trover fox the Tickets, and had 
gainsbelongs Judgment; Foz what the Appzentfce gains he gains to his Ma-. 
bo (ROE ay ſter. and whether legally Apprentice 02 not, is no 0 rs material, 


have Agion [0 'tis en zugh if he be ſo de facto. 


for i it. 
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ARBITREMENT. 


Freeman werſus 1 Hill. 8 Will. III. B. R. vide Record. 


Page 783. 


all Demands to the Arbitrement of J. S. ſa as it be Tart. 378. 
made and ready to be delivered by ſuch a Day. and that Pefen ant 
tiel jour (being bekoze the Day in the SubmiMſnon ) J. S. pleads inBar 


made an Award, and thereby awarded, That the Defendant oz au ard. 


Sſumpſit fo: Pops; Defendant pleads a Submiſſion of (1. 


t, 


bis Executoꝛ ſhould releaſe to the Plaintift, which he always was —— 2 
and is ready to do. Et per Cur. it was held, „ 


releaſe to the Plaintiff. Lut. 524, 3 Mod. 351. 


if, That the Award being pleaded to be made befoze the Day, 
it is in Conſequence ready to be delivered, and its being ready to 
be delivered need not be averred. 1 Cro. 54. n 
| adly, That an Award may be a good Plea in Bar, tho' it be d ere. 
not perfozmed, wherever the Award does give a new Duty in licu ates a new 
of the fozmer ; foz a Submiſſion implies a P2omiſe to perfozm, 2492 heols 
ſo that the Party has a Remedy fo2 that which is awarded; but guiſh d 
where the Intent of the Award is not to diſcharge the old Duty 2 
it ſelf, and give a new one, but barely to cauſe a Diſcharge of the Bare .. 
old Duty, not by the Award it ſelf, but by a Releaſe, as in the only ordains 
pzincipal Caſe, the Award is no Plea in Bar of the old Duty, 4 elende to 
[This was the principal Point in this Caſe ; and Quere if an Award 14 Duty, > 
unperformed, tho it gives a new Duty, can be a good Plea after is othervite. . 
the Time of Performance elapſed > Vide 6 . 7.11. Dp. 75. per 12 
How of Counſel in this Caſe. ] 3 2257 3 Lev. 164, 
3dly, The Chlek Juftice ſeemed to think the Award good, tho 41; 
no time was appointed fo2 Perkozmance; {oz the Law ſ(uppites the The Law 


Time; if there. muſt be a Requeſt, the Law ſays, it muſt be fn ſupplie⸗ 


convenient time after Requeſt: if there needs no Request, but of ter-. 


formance, 


there muſt be a Tender, that muſt be likewiſe in convenient time. 
Vide 7 H. 4. 30, 31. | 


4thly, Pe inclined to think that the Disjunckive, he or his Exc- Averd that 
cutors, might be helped, by conſtruing that as to the Executozs {357.5570 
void: Not but that an Award may extend to Executozs and bind mall releaſs 
them, Vide 1 Ventr. 249. & 3 Cro. 557, 600; But becauſe the i» 8994 | 


Executozs, as Repzeſentatives, would be liable of Courſfe. 725 Js 


\ 


* * Al. „ „ ** 


— 


Reynolds werſus Gray. Pal. 9 Will. III. B. R. 


( 2.) Motion was made fo2 on Attachment fo2 not perkozming an 
1 Ampirage of H. choſen by ArbitratozWs who were appointed 
1 Rol. Abr. by Rule of Court. And it was held by Holt C. J. 

* . ke 73 That ik Arbitratozs chuſe an Umvire betoze the Time allowed fo2 
of Umpire their Award be expired, tis ipſo Facto void, tho" they abſolutely 
by Arbitra- reſolve to make no Award themſelves : And that when their time ts 
rors, before expired, ik the Arbitratozs chuſe one, their Authonty is executed, 
making the und they cannot revoke o2 chuſe again, tho' the Perſon ele refiiſe 
award is ex. tg accept, * Aliter, if they chuſe their Umpire upon Condition 
bee cn that he does accept the Ampirage, fo2 then he is not Umpire un: 
Choice is re- lels he Accept lt. Rokesby daubted, whether an expteſs Condition 


vocable, and 


vocavic, ane would make a Difference, becauſe it ſeem'd to be implied. 


* Contra 2 Vent. 113, 115. 2 Vent. 611. 2 Saund. 129. 2 Mod. 169. 1 Lev. 174. 2 Jo. 167. 
Lutw, 539. 1 Mod. 275. 1 Lev. 285. 2 Mod 169. Raym. 187. 2 Keb. 562. 2 Vent. 116. 1 Lev. 302. 


VideRecord, 


videRecord: Bacon ver. Dubarry. Trin. 9 Will. III. B. R. Intr. Trin. 7. 


4 ER. DU on a Bond; Defendant pꝛaped Oyer; Condition was 
a. 0. whereas there was a Controverſp between the Platntifi 
Submiſhon and the Defendant, as Attoznep to De Rutter, concerning cer⸗ 
oy 2 ef F taln Accounts between the ]Plaintiff and De Kutter; and the Plain- 
concerning tiff and Defendant had ſubmitted the faid Controverſy to the f- 
Accounts be. ward of J. S. Arbitratoz, if De Rutter ſtood to the lald Award, then 
C. goed o the Bond to be void, Sc. Upon nul agard pleaded ; the Award let 
bind A. but fath was that the Defendant ſhould pay the Plaintiff 4<ol, And 
not N that the Plaintiff and Defendant ſhould WER releaſe to each 
bother. To this it was demurred, and it was held per Cur. 
z Leon. 6 1}, That the Sutmiflion was good, tho" the Defendant fub- 
" Lev. 7” mitted fo2 another; fo2 one Man map undertake fo another oz be 
Br. Arbit 51. hound fo2 another, but ſich Submiſſion is good only to bind him⸗ 
: Saund-337- felf, and cannot bind the other; becauſe he is a Stranger to the 
Agreement of Submiſſion, 2 
2dly, That the Award is not good, becatife, tho' the De⸗ 
kendaut ſubmitted, pet he kubmitted as Attomey, & ex parte al- 
terius; and the Matter which the Defendant ſubmitted was the 
a»arapiesd- Buſineſs and Controverſy of another, fe. dis Pꝛincipal. That 
de & ſaver u Releaſe to the Attozney is no Diſcharge as to the Pzincipal, 
Premiſſis, therefoze this Releaſe will not diſcharge ſuch Demands as the 
_— Plaintiff has againſt De Rutter; f(a if De Rotter, 18 to pay the 
pear ro be lo 400 l. he is to have nothing fo2 his Money: It makes the Award 
od 23 of one Side only, and not mutual. Aliter, had the Keleale 
. been awarded to the Defendant koz the Uſe of De Rutter oz de & 
Cro. El. $61. ſuper Præmiſſis. And the Award being not ſo, the pleading it to 
3 188. be made de & ſuper Præmiſſis cannot mend oz extend it. _ 
344- « 
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ARBITREMENT Jr 
as to Nichol's Caſe, Holt Chief Juſtice ſaid, It only p20ved that Money paid 


Money paid and accepted in Purſtance of a void Award, might be 8 —— * 


pleaded 02 taken as an Aceowd with Satiskadion. Judgment pro pleaded as 


Defendant, 1 Ro. 255, 254. Sty. 44. Hob. 49. 8 Co. 97. 2Cro. 354. Avcord and 


* 


CO” TEST > © 


Anonymus.  Paf. 10 Will. III. B. R. 


pere an Award is made by Rule ok Court, it ſhall not be (4) 
ſet aſide; unleſs there was Pꝛactice with the Arhitratozg. dls 7 ver hes 

02 ſome Frregularity; as want of Notice of the Meeting. Allo Ra afideanA- 
you ſhall. not take Exceptions to the Fozmality of it, but ſhall per- _ mag 
fozm it, Per Hole Chit Juſtice, HS Court, and 

what not. Vide poſt, 73, 83. Far. 8. Jon, x79. 


Glover ver ſus Barrie: Trin. Io Will. III. C. B. 


EBT upon a Bond canditioned that A. and B. ſhould per⸗ ES 

kom an award: Defendant pleaded no Award made ; A hand beg 
Plaintiff replied an Award, which was that A. would pay B. B. s Pardon 
50 1. and that A. ſhould beg B. s Pardon in ſuch Manner and 206 <a 
in ſuch Place as B. ſhould appoint ; and that then, each Party « B. man 
ſhould ſeal mutual Releaſes : The Court held this naught ; fo2 point, is 


the Arbitratoz was to determine, and not to make B. his own any quoad 


Judge in his own Cauſe ; and tho' the Time and Place be but 


Circumſtances, pet in this Sozt of Satisfatton, they make the 
— 9 Part. Ergo the Award was held vold as ta 
this Part. | | 


Anonymus Mich. 12 Will. III. B R. 


W Here a Patter wag referred by Rule of Caurt to the De- 6.) 
termination of the Judges of ace, It was moved that r made 
the Judges Determination might be mine a Rule of Court. Et of Court, is 
per Holt Chief Juſtice, Mbere a Patter is referred to Arbitra- quaſi part of 


tozs by Rule of Court, aud they make their award, we will com- 1 < 


pel a Perfozmance of it as much as if the Award were Part of the 


Rule; ſo a new Rule is needlels. 
f Mitchell werſus Harris, Paſ. 13 Will. III. B. R. 


A Submifftgn to two, ſo ag they made their Award on oz be- 7.) 
X done the 29th of Jane; and ik they made no Award, chuſe an 23:0: 255 
Umpire: They choſe an Umpire on the 29th; and Exception was 33. 

taken that they had the whole twentpy-ninth to make their Award. ald 
Et per Holt Chiet Juſtice, If there be a Submimon to two, : 8 8.1 
| 7.3 3:78 o. Car. 263. 


= ARBITREMENT:. 


Where Um- ag they make their Award befoze Midſummer, and if they cannot 
pirage 047... agree, then to ſuch Umpire as they chuſe, ſo as he make his Um- 
fore the Pptrage befoze Midſummer, and an Umpire is chole accozdingly; 
bo wer —_ this is good, and lo will his Umpirage be, i made ; becauſe the 
$20 is Atbitratozs had determined their Power befoze, by chuſing an 
expired, and Umpire. And (o it was reſolved in the Caſe of Twiſleton and 
2 pc Traverſe: But if the Umpire be named in the Submiſſſon, he 
235, 30. Cannot make his Umpirage befoze the Time given to the Arbi⸗ 
ante, 70- tratozs to make their Award in, be expired. Judgment pro 
174. >: Quer. nifi. 


2 Saund.129, | 
2 Keb. 3 Pally verſus Cheeſely. Paſ. 13 Will. II. B. R. 


S A Submiſſion was to an award by Bond, and in the End of 
ts Awe, the Condition of the Bond was this Clauſe : And if the 
made a Rule Obligor ſhall conſent that this Submiſhon ſhall be made a Rule of 


of Court tho 


of Court tho" Court; That then, cc. Upon Motion to make this Submiſſion 
was only à Rule of Court accozding to the new At of Parliament, it 
Conditional. was oppoſed, becauſe theſe TUlows do not imply his Conſent ; 
but if he would fozfett his Bond, he need not let it be made a 
Rule of Court; pet becanſe this Clauſe could be inſerted fo2 no 
other Purpoſe, the Court took theſe conditional Mozds to be a 


N N Indication of Conſent, and made the Award a Rule of 
ourt. 


Foreland verſus Marygold. Trin. 13 Will. III. B. R. 


09.0 EBT upon a Bond to perkozm an Award: Defendant pleads 
nh yok. ca} no Award made; the Plaintiff replies and ſet. fozth an 


form an A. Award with a profert in Cur. and there were materfal Dmiſſions. 

2 The Defendant craved Oyer, and demurred koz the Gariance be- 

Replication (Ween the Award let fozth in the Replication and the Oyer ; and 

ofa void in the Argument it was inſiſted fo2 the Plaintiff, That in Debt on 
part ot rhe\- an Award the Plaintiff need not ſet fozth moze of the Award than 

variance; makes fo; him. 1 Sid. 161. 1 Lev. 162. To which it was anſwer'd, 

n if That true it is, in Debt upon an Award the Plaintiff need not 

1 Les. 132, let foxth moze than makes fo2 him; but it is otherwiſe in Debt 

1 Keb. 738. upon a Bond, f02 there the Plaintiff muſt reply the whole Award. 

: $9. 162 Holt C. J. In Debt upon a Bond to perfozm an Award {f nul 

2 © agard fait be pleaded, and the Plaintiff replies an Award, &c. 

and Jlſue is thereupon ; in ſuch Caſe, if there is material Gari⸗ 

ance between the Award given in Evidence, and the Award ſet 

fozth in the Replication, it is againſf the Plaintiff; but ik the 

Cariance be ouly by Dmiſſion of that which is void, that is not 

a material Uartance, being no material Part of the Award. 

Here the Uariances are by Omiſſions that are material; there- 


I __ "fore 


ARBITREMENT. 23 
foze muſt be Judgment fox the Defendant. Note alſo if the Plain: 
tiff had not made a Profert, the Defendant's Way had been to 
have pleaded Nul tiel Agard. 


E 


Davila verſus Almanza. Paſ. 1 Ann. B. R. 


A Matter was referred by Conſent at Niſi prius to the thziee (10. 

Fozemen of the Jury; and befoze the Award was made, one Gn of a 
of the Parties ſerved the Arbitratozs with a Subpœna out of reagent: 
Chancery, which hindered the Pꝛoceeding to make the Award. And * Nik pris. 
the Court held this a Bzeach of the Rule, and granted an At- 5, Jin 5: 
tachment, Niſi cauſa. | | Davila verſ. 


D almanſer * 


; Morris verſus Reynolds. Pal. 2 Ann. B. R. 

IPO a Submiſſion to the Award of the thre Fozemen ( 11. ) 
Ul of the Jury who made their Award, the Defendant mo- Nera 
ved to ſet it aſide ; becauſe they went on without giving him Time bene of 
to be heard 02 pꝛoduce a Clitneſs; and Holt Chief Juſtice dented de Jury. 
the Diverſity, Pla. 4. He ſaid the Arbitratozs being Judges of F225, 
the Parties own chuſing, the Party ſhall not come and ſay they ceedings ex- 
have not done him Juſtice, and put the Court to examine it. Ali- _— 2 
ter, C(Uhere they exceed their Authozity ; however the Award was Liar "= OM 
examined and confirmed: And the Plaintiff moved fo2 an Attach- be Convide- 
ment foz not perfozming it; and the Court held that the Mon. Co. be 
perkozmance while the Matter was ſub Judice, was no Con: performance 
tempt, Then the Plaintiff moved koz his Coſts, and that was ** "? Con- 
denied. Upon which Powell Juſtice ſaid, that ſeeing they could Kok. 446. 
not give the Party any Coſts, he ſhould never be foz examining 


into Awards again. | 


Anonymus. Paſ. 2 Ann. B. R. 


H Bound himſelf in a Bond to ſfand to the Award of ].S. (12. 

„ which Submiſſion was made a Rule of Court accopding $222 nee 
to the new Act of Parliament. The Party fo2 whoſe Benefit of Coun: the 
the Award was made, moved the Court fo2 an Attachment koz Party may 
Non-perfozmance z which was granted: Pending that be bzought n 
an Ation of Debt upon the Bond; and now Serjeant Darnell mo» and Arcach- 
ved that he might not pzoceed both ways; andlikened it to theCales, Tent * the 
where the Court taps Actions on AttozniesBills,while the Matter ts 1 Keb. 130, 

under Reference befoze the Maſter. Sed per Cur. the Motion was de: 38. 
nied, and this Diverſity taken; (here the Court relieve the Party PA $5, 
by way of Amends in a ſummary wap, as in the Cale cited, there 33 * 
it is realonable; otherwile bere, where the Plaintiff has no Sa- Pod, 84. 


tisfaition 


—_ — 


74 ARBITREMENT. _ 


tisfaction upon the Attachment. And the Defendant was put to 
anſwer Jnterrogatozyles. le: 6 worm n td. 1M 


Bird verſus Bird. Trin. 2 Ann. B. R. 


(413.9) EBT upon a Bond. The Dekenvant may 'd Oyer of the 
_—— Condition, which was fo2 perfozming the Award of J. S. 
- Money to be nd pleaded Nul Agafd fait. The Plaintiff replied and ſet fozth 
e den an Award; which was that the Plaintiff and Defendant ſhould 

* gy pay (ſuch a certain Sum yearly to A. fo2 the Cite of M2s. Bird 
leſsit appear their Mother. M2. Broderick took an Exception to the Award, 
robe to" that this was to award a thing to be done to a third Perſon, 
one of tbe Who is a Stranger to the Submiſſion, and conſequently of a 
Parties? Matter out of the Power of the Arbitratozs. Holt Chief Ju- 
1 * 9 ſtice was of Opinton that a general Award of Money to a Stran- 
2Saund.337- ger WAS good; koz it (hail be intended the Submittants were 
2 i 445 bound as Truſtees, oz were liable to pap the ſame ; and the Pap- 
"2 on ſhall be intended fo2 their Benefit, unleſs the-contrarp ap- 
pear. Powell Juſtice contra. Jt muſt appear to be fo? their Bene. 

fit, and it ſhall not be ſo intended, unleſg it does appear; but in 

the principal Cale he held, that it ſhould be intended to be fo2 their 

Benefit, 02 rather that tt appeared to be ſo, becauſe the Payment 

was to be fo2 the Ale of the Bother, Vide 5 Co. Salmon's Caſe, 

5 Co. 78. a. 3 Cro. 4. 758. 1 Ro. 247, -259. 2 Lev. 235. Aftetwards the 
Matter was referred to the Counſel on both Sides, ſo no Judg- 

ment was given. | eee Ru 


2» 


Simon verſus Gavil. Trin. 2 Ann. B. R. 


( 14.) Submiſſion was of all Controverſies pending; the Arbt- 
iA Suits hall trato2 awarded that all Suits now pending between the 
ceaſe isfinal. Parties ſhould ceaſe, and that the Defendant ſhould pap 10 l. 
s. C. 60 in full of all Demands, and releaſe all Demands till the Time of 
340 ire ver, the Award; and upon the Papment of the ten Pounds the 
Grevell. Pflaintiff ſhould releaſe to him, &c. Upon a Mrit ok Erro; of the 
Moor 642. Judgment given in C. B. the Court held, firſt, That an Award that 
2 Vent. 222. a{l[DUits pending ould ceale, is final: Foz theYeaningis not that 
47 Wis the Party ſhall be nonſuit, oz ſhould give oper, and begin again; 
B. R. Hopper but that the Suit ſhould ceale abſolutely fo2 ever; ſo that 
and via the Right it ſelf is gone, becauſe the Remedy is quite taken 
Auard' o AWAY ; for if his Suit fails, he has no. Remedy to come at his 
make gene. Rfght, Vide 1 Ro, Ab. 51. 1 Lev. 58.  2dly, An Award of a ge- 
ral Relcale yeralReleaſe of all Demands till the time of the Award, is good; 
© 25755 koz nothing new ſhall be intended to ariſe in the mean Time; 
time of the ind {f any new Controverſie 02 Demand did happen in the mean 
wry Time, the Award as to that new Demand oz Controverſie is void; 
mychas goes fo? that was not Within the Submiſſion, and therefoze it is a good 
to the time 


miſſion, and void for the Reſidue. 1 Lev. 133. 2 Saund. 292. 1 Rol. Abr. 263, 264-6 Mod. 232. 


2 troverſte 
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troverſp to the Time of the SubiniMon, which is all he is bound Show. 272. 
to releaſe. Alſo if a new Controverſy has happened, which is $i: 365. 
not to be intended, he, that pꝛetends to ercuſe the Non-perfo2: Wit 
mance, ought by his Pleading to ſet it fozth, and ſew it. Vide 

3 Lev. 180. contra. 3dly, It the Plaintiff would not receive the 

ten Pounds becauſe he would not be obliged to releaſe, when the 

- Defendant tendered, and he refuſed, he was as much obliged to 

releaſe upon the Tender and Refuſal, as if he had attually receiv- 

ed the Money. Sit Thomas Parker pro Quer. aan 


Oates ver ſus Bromil. Trin. 3 Ann. B. R. 


EBT on a Bond conditfon'd to perfozm an Award, ita quod « «5. 

it be made and ready to be delivered by ſuch a Day: De- Mod. Caſes | 
fendant pleaded no Award; Plaintiff replied a parol Award. and Nl Ad 
avers it was made and ready to be delivered by ſuch a Day. De⸗ may be plead- 
fendant demurred: Salkeld kor the Plaintiff inſiſted a parol A. dc geld to. 
ward was deliverable; fox a Man is laid to delfver a Meſſage as Ke. eliver d, 
well as a Letter, and that there is an Dzal as well as a Manual 6 Mod. 32. 
Tradition; and as a parol' Award is capable of Delivery, ſo it | 8 
is ready to be delivered from the Time it is agreed upon. Denv. 27,3. 
Dyer 218. 3 Bulſt. 34. Co. Ent. 128. And notwithſtanding : e 24 
Serjeant Broderick on the other Side urged (mpoztunately, and 3Keb.dy MN 
cited a late Cale in O. B. as he ſaid, in Point, the Court on * Salk. 676. 
Conſideration gave Judgment pro Quer. | 


Winter verſus Garlick. Trin. 3 Ann. B. R. vide Record. 
* 5 91 81 Page 590. 
ard that the one Party ſhall pay the other ten Pound . 
and the Coſts of a Suit now e in an 1 Mod. Cafes 
Court, and then to give mutual Releaſes, Per Cur. To pap ate s, 
ſuch Coffs as the Maſter wall tar is good; foz, Id certum eſt, ce Cotto? 
quod certum reddi poteſt: But this is uncertain, and carries it ſuch a Suit 
farther than has hitherto been allow'y; Adjournatur. 1 Cro. 383. 5Lev.18,198 


2 Lev. 18,188. 
2 Ventr. 242, 243. Lev. 58,133. 


Knight verſus Burton. Mich. 3 Ann. B. R. bay: 
, Ward that a Suit in Chancery ſhould be diſmiſſed: Objezed; 2+ Cafes 


231, 232. 


be map diſmiſs and begin again; that tis like an Award awardthars 
to be nonſutt. Curia. An Award to be nonſuit is not good, vit in Chon 


foz it is not final in the Nature of the Thing; but we will in 22:22 

tend this to be meant of a ſubſtantial Diſmifſon and perpetual good. 

 Cefſer in this Caſe. It a Yon be to deliver up a Bond to be fe. Ei 7 
cancelled by ſuch a Day, and he —_ and gets Judgment in the : Sauna. 252. 


Interim, 100 4b" 


- Boifloe verſ. 
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Jaterim, and then delivers up the Bond, this te a Retformance 
in the Letter, but not in the Intent; lo will (eb a'Diſmuifſion; in 
Caſe a new Bill be bzought afterwards, we 


7 


Armice ver. Breame. Mich. 3 Ann. Intr. BR. Hill. 2 Ann. 


EBT upon a Bond, with Condition to perfo2m the Award 
tr we Fe of J. O. &c. of all Differences between the Plaintiff and 
withour Dekendant, concerning a Piece of G20und uled as a Wharf, and 
Date, it muſt ſę veral Erections thereupon, which were Mulances to the P lain⸗ 


( 18. 


be computed 


fee che De. tiff's Houſe. The Defendant pleaded that the Arbitratozs made 
livery. no Award. The Platntiff replied and cet foi an Award, where⸗ 
= Ce by ft was awarded that the Defendant ſhould enjoy the CUhark, 
vert. Brown. und the Erett ions ſhould be pulted down within the Space of fifty. 
1 Lñurw. 382, eight Days, - from the Date ok the Award, The Defendant de: 
356: 4. 231, mütted, and it was objected, That the Award was pleaded with- 
244. S.C. Out any Date; and that it did not appoint who ſhould take down 
call 4 Arnote the Exections, and theretoxe it was uncertain. Et per Cur. Che 
9 1064.31. Dap of the Delivery of a Deed is the Day of the Date, though 
2 Salk. 498. there is no Date ſet kozth: Jf a Deed bear Date ane Day, and 
Far. 38. be delivered at another, it was really dated when delivered, tho! 
the Clauſe of geren. Dat. be-otherwiſe: So it is in the Eale of 
this Award, the Paking is the Date. And in this Caſe, Powell, 
Powys, and Gould held, That tho it was not (aid who ſhould re: 
move the Eretions, yet that was ſupplied by the Law; they ſhall 
be removed by him on whoſe $20und they ſtand, which in this 
Caſe appears to be the Defendant's, Vide Style 265. 1 Rol. 364. 
5 Co. 78. Cro. El. 472. Mo. 39. Holt C. J. ſemble contra, as 
to this Point. And Judgment was given fo2 the Plaintiff by 

thiee Judges againſt Holt C. J. | 


Parſloe verſus Baily. Mich. 3 Ann. B. R. 


"Ct x9.) IN Treſpaſs, it was held heretofoze, that an Award of a col- 
yo nerd of lateral Thing in Satisfaction was to good Plea, unlels the 
Thing in Sa- Dekendant ſhew'd a Perfozmance; fo2 they likened this to an Ac⸗ 

tisfaBtion is cozd and Satiskadton which is no Plea unleſs it be executed; 
« good Ples pet they held that where the Award was not of a collateral Thing | 
ſhewing a but of a Sum of Money, that ſuch an Award was a good Plea; 
2 and the Reaſon of the Difference which they went upon was, that 
8. C. Mad. there was a Remedy to be had upon the Arbitrement in the latter 
Caſes 221. (Cale, not in the founer 2: But now the Law is held otherwiſe, and 
by Name of, Arbitrement is a good Plea, whether it be of Money «2 a col- 
Baily. lateral Thing, as a Hat 028 Hole; and the Reaſon is becauſe the 
9 E. 4 44 Submiſſion is a mutual Promiſe, upon which an Act ian lies, and 
Perkozmance need not be averred in either Taſe; fo2 the Remedy 
is alike, per Holt C. J. But Powell Juſtice contra. Jt mult be 
averred Where the Award is ok a collateral Thing, i 
| 8 ed 5 


ARREST. 


ARREST of JUDGMENT. 


Peachy worfus Harriſon. Trin. 9 Will, C. B 
F is not a good Exception in Atreſt of Judgment, that 1 


there is no (Uarrant of Attozney filed, tho' that be Mat⸗ ter Retocd 

ter of Recowd; and map he aſſigned ko? Ertoz. The Redfon ag) ook 

is, becauſe, tho' it be a Matter of Recow, pet it is not of in Arreſt of 
that Kecowd befoze the Court, but of another. Judgment, 


1 what not. 


1 Anonymus, Paſch. 11 Will. III. B. R. 


[ Ndictment in B. R. fœ a Pisdemeano2, was tried thace Days be. 

foze the End of the Term, and Judgment was enter d the lame i he Di | 
Term; ſo that the Defendant had not four Days to move in recurnable 
arreſt of Judgment. And the Queſtion was, {Whether this En⸗ within Tere, 
try of the Judgment was regular, and whether it ſhould not have GE LR 
been ſtaped till the Term following? Et per Holt C.J. If there te be four 
be four Days and moze between the Trial and the End of the .be, 
Term, Judgment ought not to be enter'd within the four Days; Trial and 
but ff the Diſtringas be retoznable within the Term, and the Par⸗ ”= — of 
ty is tried within two 02 thꝛee Days befoze the End of the Term, 5 — 
the Judgment ſhall be entered that Term, tho' there be nat four ment hall 
Days to move in Arreſt of Judgment: So it was ſettled in the — 
Caſe of Knox and Levarr, upon a Conference between Scroggs C. J. Vide pot, 
and Sfx William Jones gttoznep General, contrary to the Repozt 39 
of Sir Samuel Aſtrey. 

Arreſt of Judgment is either for Matter intrinſick, i. e. ſuch as Two Man. 
appears by the Record it felf, which will render the Judgment guns Fe 
erroneous and. reverſible ; or extrinfick, f. e. ſame foreign Matter was in Av. 
ſuggeſted to the Court which proves the Writ is abated, for jt veſt of Judg- 
is not enough that it proyes the Writ is only abateable: The od 
Courſe of. taking Adyantage in Arreſt of 2 was thus: 

The Party after a general Verdict having a Day in Court, (for fo 
he has as to Matters of Law though not of Fact, ) did aſſign his 
Exceptions in Arreſt of Judgment by Way of Plea; and it was cal- 


led Pleading in Arreſt of Judgment. Vide 210. 7. 37. b. Pelv. 125. 
3 Bulſtr. 5. Raft. 47.0. 56. b. 127.0. 197.0. 269. b. 288. a. 
; 432. a. 497. b. Co. Ent. 50. d. 53. d. b. 120. a, 3572. d. 657. a. 


11D, 


em 


8 ARREST de CORPS, 


. 


1 


11 H. 7. 10, 11. 2 Saund. 333. Style 4286. This differed 
from moving in Arreſt, which was:done by one as Amicus Curiz, 
where the Party was out of Court. Vide Co. Entr. 295. b. 
the Manner of doing it. Vide 2 Bo. 716. 9 E. 4. 11,0. 
4 . 7. 9. 5 0. 7. 23. Raft, 107, ln 


The Queen verſus Darby. Mich. 1 Ann. B. R. 


(3. ARBY being tonvicked on an Inkozmation fo? Suboznation 
. of Perjurp, and Judgment entered quod capiatur pro 
ſaid be was Fine, and a Capias iſſued, whereupon he was taken and bꝛought 
323 into Court, where he "offered to move in Arreſt of Judg⸗ 
in Arreſt, ment; but the Court was of Opinion ft was out of Time, 
fo2 that the Judgment quod capiatur was a final Judgment, 
- the ſublequent Entry is only for the Certainty of the 
ime. 


Wood verſus Shephard. Trin. 2 Ann. B. R. 


( 4) T is againſt the antient Courſe of the Court to make a 
Tre Gauri? 4 Rule to flap Judgment, unleſs the Poſtea be bzought in; 
of moving in but the Court, if there be pꝛobable Caule ſhewn, will oder the 
AER ot Poſtea to be bzought in. Et per Cur. It one moves in Arreſt of 
Vide rer. 3. Judgment, he ought to give Notice to the Clerk in Court 
am Caſes of the other Side; but the better Map is to give a Rule up: 

. — mn 3 fo2 bainging it into Court, koꝛ that is a Notice 
of it (elf. 


ARREST de CORPS. 


Wilſon verſus Tucker. Trin. 7 Will. II. B. R. 


4 X Av on a Sunday is a void artel, tnſomuch that the Party 
Sunda 10s may have an Attion of Falſe Jmpziſonment fo? it. 


: 


Genner 
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Genner verſus Sparks. Trin. 3 Ann. B. R. 
62. 


6 Batliff having a Marrant againd Sparks, went to ,, (+). 
m in bis Paxd, and being at ſome Diſtance told him, he 1, © 
had a Merrant, and (aid he arreſted him: Sparks having a Fozk No arreſt 
in his Hand, keeps off the Bailff from touching bim, andeetreatg <2 a vith- 
into his Youle,- And this wag moved as a Contempt. Et per touching the 
Cur, The Batliff cannot haue an Attachment, fo2 here was no 2 
Arreſt no: Beſeous: Bare Clozds will not make an Atreſt; but 4 
if the Batliff had touched him, that had been an Arreſt, and the 20, 211. 
Retreat a Reſcous, and the Bailiff might have purſued and broke N 1 
open the Pauſe; oz might have had an Attachment oz a Reſcoug ya 
againſt bim; but as this Cale is, the Bailiff has no Remedy, 

but an Acton foz the Aſſault ; koz the holding up of the Fozk at 


him when be wag Within Reach, is good Evidence of that. 
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Deering ver ſus Torrington. Trin. 2 Ann. B. R. 


F H. takes a Bond fo2 another in Truſt, and dle, this is not MR 


1 Aﬀets in the Hands of the Executoz of H. So ik the Ob- Trude, not 


ligee alſigus over a Bond, and covenants not to revoke, Aﬀecs in Ex- 
and dies, that Bond is not Aﬀets in the Hands of the Ex- £2%*2 © 
cutoz of the Obligee. | | | 


Buckley verſus Pirk. Trin. 9 Ann. B. R. Rot. 28. 


] F Erecutoz ot Leſſee fo: Pears enter into the Tenements, _ C) 

no Part of the Pofits, unleſs what is over and above the {10 756. 
Bent, ſhall be aſſets; but is recetv'd by the Extcuta as Ter- Cro Ser. 512. 
tenant, and app2opyiated to the Ale of the Leto. Vide Title 5h. g. 


Executors. 


Erby 


** 


80 ASSIGNMENT. 


Erby verſus Erby. In Canc. Trin. 1714. 


(1. ÞE Creditozs of J. S. brought a Bill fox Debts, which 
Debts were Woztgages, Judgments and Bonds; upon 
one of the Bonds the Defendant was outlawed, and upon one 
of the Judgments the Recoverer had bzought an Adlon of Debt; 
and the Queſtton being concerning Puontp of Payment, it was 
objected, uſt, That the Judgments were by Confeſſion, and jt 
was not equitable that ft ſhould be in the Power of the Party ro 
ben” p2efer one Credito2 to another; but that ſeem'd to be over ru⸗ 
Proceß does led: And as to the Outlawzy the Court ruled, that being only 
not make the pon meſne Pꝛoceſs befoze Judgment, it did not alter the Mature 
Debra Lien of the Debt, no2 create a Lien upon the Land in this Cale: But 
Land. that where there is an Dutlawzy and a Seizure thereupon.” the 
Raym. 17- Debt attaches upon the Land, and ſhall be pzeferred to a Judg⸗ 
18 7 » ment tho” p2io2 to the Dutlawzy, but that it is the Seizure that 
gives the Pꝛekerence. 
Bringing Jt was alſo objeged, that bzinging Debt upon the Judgment 
11 was a CUaiver of the Lien created by that Judgment; fo2 he can 
noWaiver of only extend the Land that the Party had at the Time of the later 
LO Judgment; but the Court held that bzinging Debt upon a Judg: 
LO Juds ment did not poſtpone this to other Judgments, and that it was 
the Ac of the Attoznep, and that it would be no Malver, becauſe 
there was no other Remedy after the Year and Day at Common 


— 
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ASSIGNMENT. 


Barker verſus Damer. Hill. 2 W. & M. Rot. 635. 


8 Arker made a Leaſe fo2 Pears of Land in Ireland, and 
3 Mod. 336. the Leſſee covenantedto pay the Rent in London; Barker 
2 aligned his Reverſion, and the Allgnee bzought Cove - 
8 nant in London fo2 the Rent; the Defendant pleaded 


brought in td the Jurisdit#ion, That the Lands lay in Ireland, and on Demurrer 
England for the Plea was held good, fo? this is a local Covenant and adheres 


Rent reſery- 


ed on a Leaſe of Lands in Ireland. 


to 


* 
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to the Land. The Leſſoz himſelf could not have maintained an ENTER 
action fo2 this in England, and the Statute transfers it to the Lateb. 1973 
Allignee in the ſame Plight thai the Lefſo2 had it; and the Pay. W. Jones. 43. 
ment being to be made in London alters not the Caſe. Vide Cl. c. Hb. 37. 
Shower 191. * en went: *% oy 


Pitcher verſus Tovey. Paſ. 4 W. & M. B. R. Intr. 
Mich. 3 Will. III. Rot. G l. 
Hovenant againit the Defendant as Alignee ot A. who was 


of b oh 
Executoz ok B. to whom the Plaintiff made this -Leaſe, Sho, 340 
wherein B. the Leſſee covenanted fo2 him, bis Executoꝛs and Al. vide there 


ſigns, to pap a yearly Rent of 10 l. and the Plaintiff aſſigned toz be Record. 


Beach two Pears Rent, after the Aſignment to the Defendant, 1 . . . 
due and Unpaid : The Defendant as to one Year's Rent, confef- ſigns co B. 
ſed the Aﬀfon, and as to the Reſidue he pleaded, that befoze that * 
Rent became due, he granted and alligned the ſaid Pꝛemiſſeg to Lear; Lec. 
H. and all his Eſtate and Antereſt therein; virtute cujus H. en for cannot 
tered and was poſſeſſed ; whereupon the Plaintiff vemurred, and nan core. 
the Court of C. B. held, That this Plea was naught, becauſe 4. for Ar- 
the Defendant does not ſhew that he gave Notice to the Plain: rows > 
tiff of this Alignment, oz that the-Plaintiff had accepted H. koz ter the ar. 
his Tenant, and the Leſſee ought not to have it in his Power fignmene to 
to put a Tenant upon his Landlozd without Notice. And there . : 

is a P2ivity of Eſtate, tho' not of Contra, between the JPlain- 2 vent. :8, 


tiff and the Defendant, 702 which reaſon the Court ok C. B. gave Rat 18. 


haſtyReſo- 
on by two 
udges a- 


inſt Twyſ- 


en, who 


he might bzing'Covenant againſt the Leſſee's'Executos, 02 might 
diffrain upon the Land. And as to the Cale in Co. Lit. 269. B. 
between Landlozd and Tenant; that where the Tenant makes a 
Feoffment, the Landlozd muſt avow upon his Tenant foz the Ar- 
rears due in his time, notwithſtanding: the Feoſtment, they ſafd it 
was ſo in this Caſe, ko; Covenant will lie againſt the Defendant 
fo2 the Rent due in his time befoze AMgnment, but not after. 


M Ow: 
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ASSISE || 


Woodward eſo Marſhal. Michl. 8 will ill B. R. 


1 b E Plaintiff declared as atignee ot a Reverſioh by a Fine, 
HR fo2 Rent due, and upon an til Plea and Demurrer, Holt 


Chief Juſtice objected, th bat the Plaintiff had ſet fozth no Attozn: 

ttt, without which the Revetion could not paſs. Dee kon the 

Plaintiff anſwered, Thilt this being an Anton of Covenant, it was 
' 1 40. founded on the Puvit of Contra#, and differed from an Acton 
55, 4. vf Debt which was fviliided on the Phibity of Eſtate. Holt C. J. 
co. ti. Qnlels the Reverſioh paſs'd by the Alngument the Covenant caq- 
399. b. Ht pals; fox there is nothing wherewith it can be tringferr'd; 


— f Curiam, No-bopp appear ing fo2 the Defendant, let the 
rift take egen F 


A 8 8 I SE 


Se e Lenthill & Fl Hill W. & M. BR 
475 «AS 
at Be- | 


Olle fo2 the Dffce of arthal. of the K. B. againſt Len- 
- thall and four others. "Counſel was — the Bar 
mandaye  _ v0} 1 'to-artaign it in French. The Recognitoꝛs did not dp. 
beckle ho =- ,* pear; but the Chief Juttice oꝛdered the-Crie to be rend; 
read and he ſaid; it might be returnable at any common Dap, 02 Re- 
— 1 turn; Dap. The Plaintiff alto did not appear, and the Court an 
* de. Dered the Al ze to be adjourn d till the nert Day. Tben ehe Aldze 
ans. wg arruigu b, and the Tenant demundtd that the Demundunt 
* ſhould, count againſt him. The Demandant was not ready, and 
map d that it might be udiourn d till another Dap, dut it was denied; 
fo2.this is feſtinum remedium, und the Tenant is to piend pye⸗ 
ſentlp, which de cannot do when he hath nothing to plead to: 
Mhereupon the Demandant was * IN TheTourt 

n um he might GILES nme 209008 BY) en d u 
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Saveris 
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ATTACHMENT. 83 


Saveris verſus Briggs. Paſch. 5 Will. III. B. R. 


TN Aſſiſe, if the Defendant plead in Abatement, he muſt plead ( 2.) 
over in Bar at the ſame Time: Alſo no Imparlance hall 2 

be allowed without good Cauſe, becauſe it ig feſtinum reme- Flaig ia. 

dium; and if there be ſeveral Defendants, and any one of them fic. 

do not appear the firſt Day, the Adliſe ſhall be taken by Default 

againſt them. by | | 
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ACTION ON THE CASE FOR WORDS. 
Vide Title Words. 
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ATTACHMENT. 


Forſter verſus Brunetti. Mich. 8 Will. III. B. R. 


(1) 
Ttachment lies not fo2 not perfozming an Award, made — wopmang 

upon a Rule of Court, without a perſonal Demand. performins 
Holt C. J. remembzed the firſt Attachment of this Kind Award, tho 

was in Sit John Homble's Cale in Kelynge's Time, vt dne, 
in which, and ever ſince, a perſonal Demand has been thought 1 
neceſſary. In ſuch Caſes of Awards, though they be not legally e*fible. But 


good, Attachment lies fo2 Non-perfozmance., Aliter if impoſſible; es Do- 


and 1 
| but the Party is excuſed as to that Part which is impoſſible only, et. 
Mich. 9 W. 3. B. R. Harriſon verſus Bewman, An, Jt 
| 124, 125. 


Anonymus. Mich. 10 Will. III. B. R. 


ULE was made to put off a Trial, ſuper ſolutione cuſta- « =. » 
IA gior. and the Coſts not being paid, and the Trial put off, xpoficion 
the Plaintiff moved fo an Attachment; but had it not: Foz the **, . 


Court aid he ſhould have gone on. -— 


M 2 „ 


— — 


24 ATTACHMENT. 


— 


Hall verſus Miſter. Mich. 11 Will. III. B. R. 


( 3. Fa Rule be made at Niſi prius to refer a Matter to the thee 
Geenen . 1 Fozemen of the Jury, and that the Plaintiff ſhall have a Uer- 
ward of the ditt fo2 his Security; after the Award made the [Plaintiff map ef- 
three Fore- ther enter up Judgment on the Gerdi, oz have an Attachment 
dict being fO2 not obeping the Rule of Court, it being in his Election 
given for Se- tyhich ay he will execute the Award; and this was affirmed by 
Abs 54, Mz. Northey, and at the Bar, to be the conſtant Pꝛactice. Tour- 

; ton and Gould (fn the Abſence of the Chief Juſtice) doubted of it, 
becauſe the Uerdi# ſtood ſtill on Record. To which Northey 
answered, There could not be a Judgment enter'd on ſuch Uer: 


dict without Leave of the Court: And the Attachment was 
granted, 


Anonymus. Hill. 9 Ann. B. R. 


( 4. ) Dtion was made fo2 an Attachment againſt the Defendant 
Sar nr on Affidavit, that being ſerved with a Rule of Court to 


words ſpoke ſhew Cauſe why an Jnfozmation ſhould not be filed againſt him, 
2 he ſald, He did not care a Fart for the Rule of Court. And Nor- 
goes without they Attozney General inſiſted, he ought to be firſt heard to ſhew 
a Rule to Cauſe againſt it. Et per totam Cur. He ſhall anſwer in Cuſtody, 
12 fo2 ft is to no Purpoſe to ſerve him with a ſecond Rule, that 

bas flighted and deſpiſed the firſt. It is to expoſe the Court to a 

further Contempt. And accozdingly the Oefendant was bꝛought 


in, and entered into a Recognizance to answer Interrogatozies. 
Vide plus Title Contempt. | 


ATTAINDER. 


Rex verſus Morphes. At the Old Baily coram Holt 
Chief fuſtice, Treby Chief fuſtice, Powell, Powys, 


Ward, Rokesby and Tourton, Oct. 9. 1696. 
Na Commiſſion of Oyer and Terminer upon the Sta- (1. 
tute 28 H. 8. c. 15. One Morphes was indicted of High unde pet 
Treaſon, and demanded the Benefit of the 7 W. 3. commit, 
c. 3- COhereupon this Queſtion aroſe, ſc. TUhether an on 28 U. 8. 
Attainder upon this Statute w2ought Cozruption of Blood? Et 88 
per Cur. Mo Attainder of Piracy wought Coxruption of Blood, of Blood. 
fo2 ft was no Offence at Common Law. But an Attainder of © Lit 39 a. 
Treaſon wozks Cozruption of Blood in all Caſes, wherever the 
Treaſon be done, except only Attainders befoze the Conſtable, 
Marſhal o; Admiral: The Reaſon of which was, becauſe there 
could be no RNecozd made of it; but here there is. Adjourned 


from the Old Baily to Holt's Chamber, and there debated. 


Sir Salathiel Lovel's Caſe. Hill. 8 Ann. in Dom. 
| Procerum. "oy 


Mas ſeized of Lands fo2 thee Lives, and attainted fo? e ee 

„ counterfeiting the King's Coin, on the Stat. 8 & 9 W. 3. 4 of Le 
by a Pꝛoviſo of which Statute, Cozruption of Blood is ſaved, ſon in coun- 
and thence it became a Queſtion, Whether H. bad kozkeited the '**{cirivs 
Lands, which the King, as fozfeited, had granted to Baton Lo- on Sante 
vell? The Baron bzought a Bill in Scacc. to redeem, and had a s & 9 W. z. 
Decree; and an Appeal was bzought in the Houſe of Lozds, and m. tei 
it was held by the Judges, That in the Caſe of an Attainder of cho Corrup- 
Felony, the Foxfeiture of the Eſtate to the Lon is only by Way bes 
of Elcheat, pro Defectu tenentis, and the not Deſcending is the a a8. ! 
Conſequence and Effect of the Cozruption of Blood oz Jncapacity ; 
but in Treaſon the Lands come to the Crown as an immediate 
Foxfeiture, and not as an Eſcheat. And the Fozkeiture and 
Coxruption'of Blood are diſtinct Parts of the Penalty; ſo that Contra, 
the Forfeiture may be ſaved, and yet the Cozruption remain, oz F. C. 8. 
the Cozruption be.ſaved, and the Foxfeiture remain: And accozd- 
ingly it is ſo p2ovided by ſeveral Statutes; and by Conſequence 


that the Lands were fozfeited in the Pzincipal Cale. 


o Attorney 


Attorney and Solicitor. 3g 


* verſus Fanſhaw. Hill. 2 W. & M. B. R. 


Rot. 750. # 
4 Ndebitatus Aſſumpſit wag bzought by an 1 Attozney, fo2 Fees 
_ 8 and Disburſements, in defending Suits in an fnferto2 
2 Court, and in the Court of B. R. The Defendant pleaded 
enfy to AY 3 J. 1. c. 7. Et per Cur. iſt, The Statute may as well be 


33 pleaded to an in Aſſumpſit as to the Aﬀton of Debt, 

Weſtminſter. unleſs a (pectal Pꝛomiſe be laid; but to a (ſpecial Pꝛomiſe oz an 
Inſimul Computaſſet, tis no Plea, 2dly, The Statute does not 
extend to Attozntes in infertoz Courts, but only to Attoznies in 
the Courts at Weſtminſter, ſo that it is no Plea as to the Plain- 
tiff; Ergo Judgment pro Quer. 


Latuch verſus Paſherante. Mich. 8 Will. III. B. R. 


(2) Sſumpſit. Me. Defendant pleaded non Aſſumpſit infra ſex 
2 annos; The Plaintiff replied, and fo; Mant of the Defen- 
conſent  dant's Joining Jſſue in due Time, the Plaintiff's Attozney fign- 

Client tho ed Judgment; but afterwards conſented to accept the Joinder 
conrrary 9 in Fſſuez But upon Potlon to the Court to compel him to at. 
Orders. cept it, it was oppoſed, becauſe the Plea was a hard Plea, and 

the Client had Notice of the Advantage, and ozver'd the Attozney 
to inſiſt upon it. The Court ſaid, that ſince it was a hard Plea 

1 Roll. Abr. they would not have compelled him, if he had not conſented to 
. walve the Advantage, but now they would hold him to his Con- 


Mod. Caſes (elit: And as fo2 the Client, he was bound by the Conſent of his 
16, 40, 86. Attozney, and they could take no Notice of bim. £9. 


Anonymus. Mich. 10 Will. III. B. R. 


e, FER Holt, Chief Juflice. The Courſe of this Court is, where 
J Mod. 1, L an Attoznep takes upon him to appear, the Court looks no 
40. farther, but proceeds as if the Attomey had ſufficient Authozity, 


and Waben the Party to his Acklon ogainſt 5 80 


4 | Anonymus. 


A A..oama.. cxc_u._ _ aa Ji... _ , x on Rr St wt©_@ 
: 


MA ae oo 


Attorney and Sollicitor. — = 


Anonymus. Trin. 11 Will. II. R R. 


\ A ©tion'was made to compel an Attozney to appear foy J. S. 4 4) 
And the Court held he was not compellable to appear fox 5% 
any one, -unleſs he take his Fee oz back the Marrant; and then 

they will compel him. 126 


Goring verſus Biſhop. Mich. 10 Will. III. B. R. 


Wut ritings come to an Attozney's Hands in the May * (5. 
ol his Buſineſs as an Attozney, the Court upon Motion a enez 
will make a Rule upon him to denver them back to the Party; Hand, - 
But where they rome to his Hands in any other manner, 02 on 


any other Account, the Party muſt refozt to his Action, 
Oades wer{us Woodward. Hill. 1 Ann. B. R. 


Oodward gave a CUarrant of Attomep to confeſs a Judg- (6. 
ment, and died within a Year after in time of Uacatton, ag 93. 

befoze the Eſſoin-Day of the ſubſequent - Term, which was Pen eorb r 
Eaſter Term; the Attomey after his Death entered up the Judg- upon a War- 
ment as of the pꝛecedent Term, but bzought not the Roll in be. nr of br. 
foe the Efſoin-Dap of Eaſter Term; And it was now moved be eee 
to have the Judgment let alive, the Warrant of Attomep be- in the Vaca- 
ing revoked dy the Death ot the Party. Et per Holt C. J. iff, — — 
Bp the Courſe de the Court a' Matrant of Attomey to confeſs dent, tho 
a Judgment ts not revokable, and the Court will give Leave to e Peter- 
enter up the Jungment, the the Party does revoke it;; but dt char vac. 
is determinable by the Parey's Death; but #f the Party dies in cio". | 
the Gacation, the atomen map enter up ehe Judgment that Uaca- 5, Har 2- 
tion us of the pecedent Term, and it is u Judgment at the cf Dr. wood- 
Common Law eas ot the pꝛecedent Term, tho it de not fo upon 1 
the Statute of Feauv# in relper of Purthatots, but rom the ſigns el Cate, 
ng ; lo that this Judgment being a Judgment at Common Law 
as of Hillary Term, it was a Judgment entered when the Party 
was alive, and: therefore good without all Queſtion, if the Noll 
had been 'b620ught in dekoze the Wifoin-Day of Ealter Term; but 
that nat being done, the Queſtton will de, Whether we can now 
aomtt it to he fed: By the Courke ok the Court, all the Rolls ot 
Hillary Term suht to be bꝛought in bekoꝛe the Effoin-Dapof Eaſter 5 
Term, and made patt ot the Bundle ok Hillary Cerm; and it is va Noll 
fo? thts Reaton that what is done in the Gatation is looked upon cannot be 
as an act ot the Term pꝛeceving; andthere cannot de a poſt termi- . 
num Roll received without Leave upon ꝗ— ta; apa onde 
Off} a bes 


the Court. 


Attorney and- Sollicitor. 


— —_ > ang — — — - * * — 
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— 


does not grant, but when it appears that No-bodp can be pꝛe ju· | 
diced, fo2 tis dangerous; and he ſaid that Pzatice ſhould never 
have his Conſent to be allowed again, fo2 by this means the Sta- 
tute of Frauds and the Ac ko: Docquetting of Judgments will 
be fruſtrated; fo2 ik the Court allow the Filing of this Roll in 
Faſter Term as a Judgment of Hillary, when it was not a- 

mong the Rollg of that Term, how ſhall Purchaſors avoid the 
Conſequence of it, when it was neither docquetted noz 2 
in: Upon this Account the Court diſallowed the Filing. 


Anonymus. Trin. 2 Ann. B R. 


N Attozney appeared, and Judgment was entred n his 
Client, and he had no (Uarrant of Attoznep ; and now the 


ſer aſide be. Qlleſtlon was, Jf the Court could ſet aſide the Judgment: Et 


cauſe Attor- 
ney appear'd 


CO CNRS g 2 
— _— — — — 
- — co N d * - 


, per Cur. Ik the Attoznep be able and reſponſible, we will not ſet 
aſide the Judgment. The Reaſon is, becauſe the Judgment is 


Warrant, if regular, and the Plaintiff ought not to ſuffer ; fo2 there is no Fault 
he be ſuff- in him ; but if the Attomey be not reſponſible oz ſuſpicfous, we 
Mod. "Caſes Will let "aſide the Judgment; fo2 otherwiſe the Defendant yas no 


Vw ——— 
2 — - 1 3 


dum 4 


* and any one may be undone by that means. 


Parſon verſus Gill. Trin. 2 Ann. B. R. 


T the top of the Plea-roll it was entered that the Plaintik 
Po. Jo, ſuo J. S Attornatum ſuum, and the Memorandum 


ed by the was that the Plaintiff venit & protulit, &c. but did not ſay! ve- 


Warrant of 
Attorney on 


OY And it was objefFed, that this was but an Entry of the Clerk, 
2 Salk. 520 and there might be no Marrant given oz filed: But Holt C. J. 


nit per Attornatum ſuum o in Propria Perſona ſua. Upon this 
there was a non ſum Informatus entered and Judgment me 


Quer. And Erro2 being bzought in the Exchequer Chamber, it 
was moved to amend the Declaration by the top of the Plea-roll : 


held it might be amended by the Plea-roll. An C. B. the Marrant 
of Attoznep is alwaps filed by it (elf on a diſtinck File, but the 
Courſe of this Court was always to enter them on a particular 
Roll fo2 that purpoſe till C. J. Wright's Time, and he altered the 
ancient Courſe, and cauſed them to be entered on the top ok the 
relpedive Plea-rolls to which they belong, and it is p2atiſed/at 
this Day, Till a Warrant of Attomey-is fited 02 entered, it is 
not a matter of Becozd; But a Man map appoint an Attoznep in 
Court upon Recozd, and a Marrant of Attoznep upon che Plea⸗ 
roll is as well and as much a Recozd, as it would be upon anp o- 
ther Roll: And it cannot be intended but that the Plaintiff de: 
clared by Attoznep, the Attozney's. n men {6 520 . 
Paper, viz. J. S. pro Quer. 


I 1 , Yd 


a” " » —_— | * 51 5 
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Attorney and Sollicitor. 89 


, page ® as 


Lamb verſus Williams. Hill. 2 Ann. B. R. 


1* Treſpaſs in C. B. Gerdict was koz the Platntiff, and his ( 5.) 
Attoznep entered a Remittit damna as to Part, and Judgment $: C. Med- 
fo2 the Reſt ; and it was held, That the Attoznep has Authozity * A 
by his being conſtituted Attomey to remit Damages; and that Rol. Abr. 
a Remittitur need not be by the Plaintiff in Propria Perſona, ag 5+ 


; BY 
a Retraxit muſt. FEM CLE 5 
a with be by Attorney, Retraxit. muſt be in Propria Perſons, | 


l 9991 £ 
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Ea of an Attonner byought an Autan fo2 Fees, and Lam, 1e, , 
--  Huſineſs. done by bis Teſtatoz Dekenvant mobed to refer once 
the Plaintiff's: Demand ta the Vaſter; but denfed, becauſe” aff ney's Bill to 
the Buſineſs: was done in another Court; otherwiſe' had the By: e Matter. 
anels been done in thi Court, os partly in thi" And befidey, 
the Plaintiff was an Executo sz. 
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Rror on an Award of Execution againſt Ball. The Recozd of (11) 

the, pzincipal, Judgment was returued, and tt was objeted, . 5 _ 
that the Plaintiff, at the Return of the Scire facias appeated by Actorney for 
J. S. bis old Attomey, and pꝛaped an alias; and that J. S. ated on abe Plaintiff 
as Attozmey-thzoughout the whole, ann pet had no othet Warrant glad he 
than the old one, which was given him in the onginal Adlon. Et Principal 
per Holt C. J. Any one might ſue out 02 pꝛap the Scire facias, cannot ex- 


and therekoze the old Attoney might; but when the Scire facias is — 2 Ke 


return d, then the Plea commences, and a new (Warrant of At- be Bail, bur 
tomep ought to have been enter d, which is by entring, quod == mn 

Querens ponit loco ſuo, &c. Foz the Tarrant to appear in the Carth. 447. 
pzncipal Action is no Warrant to appear in the Scire facias againſt * 5* 63. 


the Bail; becaufe this is a new Cauſe.aud a different Recowd. 22 597- 


2 by oj es. laid, Fog yes LS Wric of Erraz, the Camberg, | 
ecozd of the Judgment againſt the Pzincipal, ought-not to habe % 
been certified,” Judgment kebets v. ghtn th babe pas, 492. 
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ATTORNMENT: 


Gwam and Ward verſus Roe. Trin. 5 Will. III. B R 


by 4. Makes a Leaſe fo2 Pears to B. reſerving Rent, and af- 
11 terwards leaſes to C., tendzing Bent; Then A. levies 
Leaſe and a Fine to the Conufee and Heirs, to the Ade of 
before the the Conuſee and his Heirs; The firſt Leaſe expires, 


leriezeFide; of ſecand Leſſee enters, and the Conufee bzings Debt again 
Attornment the (ecand Leflee fa2 Reut arrear: Upon Demurrer, twag ob- 
by eve do ne Aeteg an the Part of the Defendant, that dere was no Attozn- 
Conus is Went of the (econy Leſſee aliedged, and that it ought to be in this 
ſufficient. Ca . becauſe the Plaintiff came in by the Common Law and 
2 And +, Hot by the Statute of Ales, quod fuit eanceſſam» Allo it was 
Co Lit. zog b. laid the Plaintiff could not without Attomment have maintained 
Co. Lit. 311, an Action againſt the firſt Leſſee, quod Curia conceſlit, but held 
Allen 39. there was @ plain Difference between the firft Leſfre and the ſe- 
x Leon. 265. fond: At the Time of the Fine, the Reverſion was erpectaut 
pn the firſt Leaſe, notwithtanding'the Gzant of the ſecond Leaſe, 
fo2 that continued only an Intereſſe Termini, and did not alter 
the Reverſion, which remain'd entitely expectant on the firft Leaſe, 
ag ie was bete; Therefozo'the Fine paſſed hut one Reverſon, 
and that expeſtant upon one particular Effate, and conſequently 
there could be hut one Ittoptnont, viz. from the firſt Lefſee and 
not from the econ. Judgment pro Que. 


Hudſon werſus Jones. Mich. 5 Ann. B. R. 


ue ide IN Replevin the Qvowqnt made Title hy Gzant gf a Rever- 
— ſton in the locus in quo erpetant, on an Elate taz Life to the 
ve, an Ar- Maintiff, unto which Reverfion there was a Rent incident, ad 
— quidem conceſſionem, the Platntiff (being particular Te⸗ 


given in E. Hunt) did attoꝛn: The Plaintiff pleaded non conceſſit modo & 
vidence. forma; und the Queſtion on Trial befoze Holt C. J. was, The: 
-__- ther the Want ok Attozmment might be given in Evidence upon 
this Jfſie? And being made a Point fo2 the Reſolution of the 

whole Court, it was urged fo2 the Plaintiff, That upon non 

Conceſſit the Operation and Effect of the Gzant is put in Jſſue, 

anda Deed, if it be ineftettual, is vold: It the Gzantee dies befoze 


4 Attowment, 


Ge et tt tid mmm — — 
A ORN MEN F. 91 | 


Attoznment, it can never be made good; if a ſec be Cali oo 
made, and Attoznment obtain'd to that, the firſt Gyont (8 — — 
That upon non Feoffavie Livery muſt be proved; per quod, Sc. 

On the other Side it was ſaid, That in pleading a G2ant of a cor. jz. 
Reverſion, an Attoznment is always alledged, but not of a Fe. I pleadinga 
offment .; And if a Feoffment be of a Banoz, tis neither necel. * 
ſary to alledge a Livery no2 an Attoznment, becauſe it is res ig. norneceſſs.. 
tegra, and the Tenants are ſuppoſed to be numerous; yet if the . A her 
Feoffee avow on any particular Tenant fo2 Rent, Sc. he mug nee erh. 
ſhew his Attomment. Yel. 135. Allo in pleading a Ozant of a Tenants. 
Reverſion, the Plaintiff muſt alledge a Aenne fo the Attoznment, Wa es!, 
which ſhews it was traverſable, and that which is traverſable, craverable, 
and not traverſed, is admitted, To this Opinion the Court in and ner tra: 
clinedz but held that upon riens paſſa per le fait, Cant of Attozn- mitted 
ment might be given in Evidence, becauſe the Operation of 5 Mod. 36. 
the Deed is put in Jite ; and Livery difters, fo? that is the aa 720 ** 


of the Feoffoz to complete his Feoffment, but this is the Act of s Co. 82. b. 


Alter wards the Court held, That an Attoznment 3 

given in Evidence upon non Conceſſit, tho it muſt be _ . — , 
and tho it muſt be pleaded, pet it need not be pleaded with a Ge. without Ve- 
nue, but ſhall be tried where the Land lies, upon which it is ſup⸗ bie wd tri- 
poled to be made as a Surtender is. And the Reaſon of their Werengiie 
Opinion was, becanſe tis traverſable, and whatever is traver. * % 174. 
ſable, and not traverſed, is admitted, and the Gzant is perfect as 1" <q 
far as the Gzantoz can perfect it. Vide 1 And. 220, 221, 1 Ley, Cro-E1. 4e. 
192, Hurt 102, 2Co, 61. Dy. 91. 5 Tro jc. 65, 


N 2 5 AUDITA 


AUDITA QUERELA. 


Langſton verſus Grant. Mich 3 W. & M. B. R. 


* 


84 \ Udita Querela is no Superſedeas ; and therefoze. Execu⸗ 
Audita Que- _ 


ered tion map be taken out, unleſs a Superſedeas be ſued 
ſuperſedeas. RK Ffozth; and if the Audita Querela be founded on a Deed, 


F. N. 8.104. 4 T it muſt be poved in Court befoze a Superſedeas ſhall be 
1H. GJeanrey. © 0 i | ot Raul 


1 Mod. 111. 
48.308 


; Clerk werſus Moor. Mich. 6 W. III. B. R. 


( AA ©0R had Judgment in Debt againft Sir Richard Clerk and 


2 one Beale, and Beale was taken in Execution, and was ſet 


Querela, At large by the Plaintiff's own Confent, Hereupon Str Richard 
where the Clerk fited an Audita 'Querela-quia timet againſt Moor, pꝛaping he 
Party i». might alld be difchntged from the Judgment, Ce. He ſued out 
re facias is t CUrits of Scire facias, and two Nichils were returned; and he 
the proper moved f02 a Superſedeas, relying on 1 Leon. 142. But it was de- 
therwife Ve. NEED per Cur. fo2 the P2oceſs of Scire facias is impꝛoper: CUhere 
nire and Di- the Suit is quia timet, and the Patty at large, the pꝛoper Pꝛo⸗ 
_— inf. ceſs is Venire, and Diſtreſs infinite; but where the Party is in 
Moor 811. Execution, there he may either have a Scire facias 2 a Venire. 
x Lill. 151. And Co. Ent. 88. is the onlyScire facias on a Matter in Pais where 

the Party was not in Execution. Vide Mo. 811. 2 Cro. 29. 


3 Cro, 634. 2 Saund. 144. Mo. pl. 447. 


* 


Anonymus. Hill. 10 Will. III. B. R. 


(20 F an Audita Querela be founded upon a Reco2d, oz the Party 
pray, tl be in Cuſtody, the Pꝛoceſs upon it is a Scire facias ; but if 
rela. it be grounded on Matter of Fact, oz the Party not in Cuſtody, 
1 Lill. 151. the Pꝛoceſs is a Venire. Moor 811. Trin. 12 W. 3. B. R. held 


Garth: zs, ſo again. 


Anony- 
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. Anonymus. Paſ. 12 Will. B. R. 


WII the Party has a Matter which he might have pleaded ,, « +.) 
to the Scire facias in his Diſcharge, and two Nichils are Jene,, 


Where two 


returned, and Judgment againſt him, the Court will relieve him Nichi!s are 
upon Motion, without putting him to an Audita Querela ; Aliter w a 
in Caſe a Scire feci be returned. urt wi 


reli 
Motion, without Audita Querela. G. e 195-5: 


= — 4 LI F | Ow * „ —_—. 1 CY * *. — wa : _ 
T * 


AVO WRV. Vide Replevin and 
Homine Replegiando, p. 580. 


Fools Caſe. Paſ. 2 W. & M. B. R. 


Eplevin fo: taking ot his Hozſe in quodam loco vocat. 1.) 

the common March; the Defendant pleaded, That he 154 blen in 

took it in quodam loco vocat. the Plot, abſque hoc, in Replevin, 

| > That he took it in præd. loco vocat. the common Marſh, (except chat 

Unde petit judicium de nar. prædict. &c. Et pro Retortio haben- e 
dc, he makes a Conuzanee under his Maſttt's Command by Di. dent mut 

tres foz Rent arreat; the Plaintiff replied in Bat ok the Co, vegeſt Mar- 

nuzance, and ttaverſed the Sellin, which the Detendant alledged ro, bur 
in his Maſter 5 to Which it was demurted. Et per Cur: The Tta. chat is not 
verſe of the Place was onlp in Abatement, and the Dekendant "und ra 

did do right to make Conuzance pro retorno habendo; fo other: Po, 94. 

wile he could not have a Return and Damages: But the Plaſy- Nd. Cees 


tiff ould not have traverſed the Matter of this Conuzänck, and 889% = 
therefoze having done fo, and Demurrer joined upon it, Holt Chtef voc, 18, 220 


Juftice held if a Diſtontinuance. 
Cowne ver ſis Bowles & al. Mich. 2 W. & M. B. R. 


R EFpievin againſt three Defendants, viz. A. B. and C. the Defen--, N 
dants appear ed by Att oꝛney and made Conuzance, and upon p. 205: 
Iſſue and Trial the Plaintiff was nonſuit, and Judgment koz the 1 
thzee Dekendants; the Plaintiff bought a TUrit of Erroz, and Matter of 
alligned fo2 Erroz, that A. one of the Defendants was an Jnfant, Abatement 


PS ; , not aſſigna- 
ble for Error after pleading in Chief. Raym, 198, 1 Sid. 449. 2 Ley. 299. 1 Mod. 47, 296. 


94 x — — 
2Cro 441. and pet had appeared by Attomey. Et per Cur. The Plaintiff ſhall 
1 align this fo2 Erro2 z becauſe he might have pleaded this in 
1 Lev. 181. Abatement to the Conuzance in the Replevin, fo2 the Avowant oz 


1 Keb. 130. Conuzant is an Ado; to that Purpoſe, Vide 3 Mod. 248. 48 E. 3. 
10. 1 Rolle's Ab. 781. 


Butcher verſus Porter. Hill. 4 W. & M. B. R. 


( 3- ) * | ? 4 | 
arth. 243. Eplevin; The Defendant pleaded in Abatement Property in a 
Show: 400. ö Upon Demurrer the Court relolved theſe two 


ent Doints. 1ſt, That the Defendant map plead Property in a 
ier, 249 Bergsee, elder in Bar 67 Matement. "dip, Chat whtvs-0 
mes pro, Collateral Matter is pleaded in Abatement, the Defendant ſhall 
ene, he not have a Return without making an Avowzy ; but where the 
heed not Plea in Abatement is to the Point of the Ackion, as Pꝛoperty is, 
make * as the Defendant ſhall have a Return without Avowzyz foz whether 
Fet. habendo the Pꝛoperty be in the Defendant oz a Stranger, the Defendant 
Mod. Caſes gught to have a Return, becauſe he had the Poſſeſſon which was 
© 519. fllegally taken from him by the Replevin, when the Plaintiff had 


ll. R G 
3 Bs ep. no Right 


Anonymus. Hill. 8 Will. III. B. R. 


| Replevin, the Defendant pleaded that the Cattle were taken 
Where De - A 3 abſque hoc, &c. Et per Cur. This is not 
lead Prin enougb, but the Defendant muſt go on and make an Avowyy pro 
i — lien, retorno habendo ; pet Nun P we 5 — 1. — 
eee wg the Statute of H. 8. fo: Damages. 
4 — Ang 41 — were given, and without ſuch a Suggeſti- 
Ante, 9, pl. i. on he is not within the Statute ; but that being only fo2 a parti- 


cular Purpoſe is not traverſable. Ante pl. 1. 


Weeks verſus Speed. Mich. 13 Will. III. B. R. 


2 Eplevin fo2 taking Cattle in quodam loco vocat. the Byills 
Kean age pl R in 4 alio 1 — ibidem vocat the Boggs: The De- 

levin. fendant avowed the taking in prædicto loco in quo, &c. quia H. 

7,179 .. was lelzed in Fee of the locus in quo, &c. The Plaintiff demut- 
Fefe. red, becauſe here are two Places alledged, and the Avowant has 
Far. cg, only anſwered to the locus in quo, &c. which is but one of the 
9 two Places. Et per Curiam, It is a Diſcontinuance. 


appointed A. and B. to be his Deputies, jointly and ſeveralip, on- 
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Pratt verſus, Rutlidge. Trin. 13 Will. III. B. K. 


N Replevin the Defendant avom v, and the Plaintiff being non⸗ (6. 
I ſuit, bzought, a Writ of ſecond Deliverance; whereupon it wag rend belt 
mov'd to ſtay NK Tnquirp of Damages. Et per Cur. Superſedeas 
This is u Super deas to the retoruo habendo, but not to the to ” Lara 
(Urit of Enquirp at Damages, foz theſe Damages are not fo? — N 
the Thing avowed foz, but ate given by the Statute of 21 H. 8. the Writ of 
c. 19. as @ Compenſation. fox the Exnence and Trouble the A- Gg , 


vowant has undergone. Vide Pal. 403, Lat. 72. 


Parker verſus Kett. Paſch. 13 Will. III. B. R. 


on Trial this Caſe was made foz the Opi, 1. .. egen 
| nion of the Court, viz. Charles Kete being (ei3'd in Fee of ria! to a be- 
a Copphold, demiſed it to his (Wife fo Life, Remainder 527 © hae 
to Charles his Son in Tail, and it he died without Iſſtte Power of bis 
under age, Remainder to Elizabeth his TUife in Fee, M2, Keck Principal, 
the Maſter in Chancery was Steward of this Banoz by Patent, nent ar Cg. 
ad exercendum per ſe vel deputatum. :. Keck appointed ane 4iciop © fe- 
Clerk to be his Deputy, who acted as ſuch many Pears, and was %% is » 
ſent foz by Charles Kete to take a Surrender of the Lands, Clerk 


went not himlelf, but by a Writing under his Þand and Seal, 


jectment; 


ly to take this Surrender, which was done by A; accordingly, and 
afterward pꝛeſented; and Elizabeth Keee the Defendant admitted 
thereupon, by Clerk; Et per Holt C. J. who delivered the Opi- 
nion of the Court, es Tait of 1 
_ It, Clerk who was Py. Keck g Deputy, (and ſo it is af any 
other Deputy, where a Deputy map be. appointed.) pad fut 
Power to do any Act 02 Thing wwbich bis Principal might babe 
done. That is ſa eſſentially incident to a Deputy, that a Man 
cannot be a Deputy to de any ſingle Jt oz Thing, nm can a 
Deputy have leſs Power than bis Puncipal: And if 618 Pain, 
| cipa 
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cipal makes him covenant that be will not do any particular 
Thing which the Pꝛincipal map do, the Covenant is vold and re: 
pugnant; As if the Under⸗ Sheriff covenant” that he will not ex. 
ecute anp Pꝛoceſs fo2 moze than 201. without ſpecial Warrant 
from the High Sheriff; this is vold, becauſe the/CUiver:Sherif 
is his Deputy, and the Power of the Deputy cannot be reſtrain⸗ 

Deputy gan- ed to be lels than that of his Principal; ſave only that he can⸗ 

8 — * not make a Deputy, becauſe it implies an Alignment ot his whole 

he th em- [Power, which he cannot aſſign over. That by Tonſequence'A. 

power ano- was as well authoziſed by Clerk's criti „given him under Hand 

— rig and Seal, as ik :. Keck Hitnſelf had given itz ot which there 

A. could be no Queſtion, it being to do a particular Ack. 

Cro. El. 334. adly, Though A afed in his own Name, without reciting his 
Power oꝛ any Relation to it, yet this Taking of a Surrender muſt 
be good; fo2 he muſk be conſidered either as an Attozney, oz Un- 

 der-Deputy, Suppole the firſt, the Law is plain; where a Man 
does ſuch an Act as he cannot do, ſo as to be effetual any otherwiſe 
than by Girtue of his Authozity, that ſhall be taken to be in Exe. 
cution of his Authozity : But where a Man has an Intereſt and 
Authozity, and does an ad without reciting his ES. it ſhall 

Moor 70, 71. be taken to be done by Uirtue ok his Intereſt. - And 

. 3 2 tho' an Under-Sheriff muſt act in the Name of the High Sheriff 

a& eicher in becauſe the CUrits are directed to the High Sheriff, and koz other 

his own particular Reaſons; pet anp other Deputy map ak either in his 

that of his own Name oz the Name of his Pꝛincipal. So is the Judgment 

1 of Comb's Caſe, tho in arguing it is ſald otherwiſe: And ſo it 

*. Abr. ig ok an Attomey, but it is moze regular to ac in the Name of 

9 Co. 76. the Paincipal, Laſtly, Suppoſing him to be an nenn 
as if he had not been conſfituted to do a particular Thing, but 

to be Clerk's Deputp, this had been void, and he had no real Au⸗ 

thozlty; Pet even that Conſtitution would have given him the Co⸗ 

Gade oe lour and Reputation of an Authozity, to ad as a Steward de Fatt, 

Facto ſaſfiei: AND What he does as ſuch, is ſufficient among the Tenants, fo? 

ent amongſt they have no Power to examine his Authozity, no2 is he to render 

or the aner. them any Account of it. The Caſes of Mo. 109, 110. 1 Lev, 288. 
2 Cro. 532. 2 Ko. 7, 101, 130. are ſtronger. And lo it is ol an 
Executoz de Facto, i. e. a Co Executoꝛ. 

Authozities by Letter ot Attoznep are either General 02 Special; 
thus a Letter of Attozney may be to ſue in omnibus Cauſis mo- 
tis & movendis, 02 to defend a particular Suit. Sir Philip Syd - 

In the Caſe of ney, When he went to travel, gave a Letter of Attoznep to Sir 

« particular Thomas Walſingham to at and ſell afl bis Lands, and all his 

Authority Soods and-Chattels; and this was heid good: CUhere the Autho⸗ 

tial Variance łit {S particular, the Patty muſt purſue it: M the A# varies 

kno 2 from it, he departs from his Authozity, and what he does is 

Co. Lit. 49. b. bold; but that muſt be intended ok a Ulariance not in Circum- 


3 dance, but of a Gartance Matertal and Subſtantial, as __ 


4 
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the Perſon, the Thing, the Eſtate oz the Date is miſtaken; as * Rol. abr. 
if a Uarrant of Attozney be to Hugh Barker, and the Execution? 
is pleaded to be by Hu. Bar. Vide Title Cariance, 73. | 


BAIL in Civil Caſes. 


Anonymus. Mich. 11 Will. III. B. R. 


kule the lame Perſons to be Bafl to the oziginal Aﬀton ; but 5e 5: 
if the Plaintiff pꝛoceed againſt the Sheriff by Amerciaments, 5,1 dee 
he is not compellable to accept thoſe Perſons that are Sure- ioferior Ju- 
ties to the Sheriff, to be Bail to his Adlon: So tk a Cauſe be #89, 
removed by Habeas Corpus out of the Marſhalſea o; any other fn: i, bound 4 
ketioꝛ Court, and the Bail there offer to be Bail to the Action, *<<*p* the 
here the Plaintiff is compellable to take them, becauſe he might — = 
but did not ercept to them below. Aliter where a Cauſe comes London. 
hither out of London; fo2 the Dufficiency of the Bail there, is at M4 Caſe⸗ 
the Peril of the Clerk, and he fs reſponſible to the Plaintiff; ſo ** 

that the Plaintiff had not the Liberty of ercepting agatnff them; 

and the Clerk is not reſponſible if they be deficient in this Court, 


tho' he was in London; Per Holt C. J. 


| F the Plaintiff in the Action ſue the Bail. Bond, he kannot re- (.) 


Tilly verſus Richardſon. Hill. x Ann. B. R. 


EBT on a Bond in C. B. Judgment fo? the Plaintiff. Et- 3 N 
| ro2 was bzought in B. R. and Bail put in accozding to the Upon Error 
Statute, and Judgment affirmed; thereupon Erro2 was bought 2 


in Parliament, and the Clerk of the Errozs refuſed to allow the judgment 
Crit, unleſs the Party would give a new Recognizance ; and *firmed in 


Broderick moved it ought to be allowed without; being not re- B. N . 
quirable by the 3 Jac. 1. c. 8. Sed per Cur. -. '  quird, 


The firſt Recogntzance does not include Papment of Coſts to 
be aſſeſſed in the Þouſe. of Lows, and thoſe Coſts ought to be 
paid, and therefoze a new Recognizance. ought to be given with- 
in the Intent of the Statute 5 and it is not the Buſinels * this 
+ | 3 a | | 0 burt & 
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Court to examine whether Bail was put in upon the firſt Writ, 
fo? the want of that does not hinder the Pꝛocels of the Mrit of 
Trro, but only makes it no Superſedeas, ; 


6 Mod. 24 N any Action or Suit the Plaintiff muſt except within twen 
ROSS 4 Days after Bail put in, and Notice thereof and of their Places 
bout putting Of Abode, or otherwiſe the Bail ſhall be filed. Upon a Þabeag 
in Bail, and Cozpus, the Plaintiff hath 28 Days to except againſt filing the Bail 
excep's offered, upon a Cepi Cozpus 20, per Clerk Secondary. Trin. 11 
vid. 1 Lin. TO. 3. B. B. In Error where the Plaintiff finds Bail, the Defen- 
174, 185. dant hath twenty Days to except, and he need not give the Plain- 
tiff Notice that he excepts; but he cannot take out Execution with- 
out ſerving the Plaintiff with a four Days Rule to put in better 
Bail. Mich. 3 Ann. B. R. And in other Caſes if the Plaintiff ex- 
cepts, he muſt give the Defendant Notice, to ſave the perpetual 


Trouble of ſearchiog the Judges Books. 


Williams verſus Williams. Paſ. 8 Will. III. B. R. 


( 3+ | | | 
Mo" \ Sued B. in th2ce Actions, and he put in thꝛee Bails, 
ama Comp „ Plaintiff recovered in all; Dekendant rendzed himſelf, 


Diſ⸗ 
change of and one of the Balls entered an Exoneratur on the Ball- Piece, 


the Bail the reſt did not; Et per Cur. The rendzing is a Diſcharge in poſ- 
5 l. 187. ſeas to all; but not complete and adual as to all, till Exon. en- 
Poſt, 101. teted upon all. 


pl. 14- 
Page verſus Price. Mich. 8 Will. III. B. K. 

Pail by . A Crion againft on Erecutoz in an inferfoz Court, and ſpecial 

ecuiors and Bail put in. Jt was removed by Habeas Corpus in C. B. and 


in ivferior. the Court held he ſhould put in Ball to appear to a new Oztginal 
Far. 9. within two Terms, (tut not after) noz to pay the Condemnatton 
7 $40. 355 Wonep, Ju the ſame Caſe it was held, That in Debt againſt an 
: ey Executo2 on a Judgment ſuggeſting a Devaſtavit, he ſhall give 
3 Bulft. 316. Ball, foz there the Action is in the Debet & Detinet. Et. Trin. 
1-148 11 W. 3. B. R. fuitditper Holt C. J. That in all Caſes where 
Poit, 102. n Cauſe comes in by Habeas Corpus, the Defendant ſhall find ſpe- 
6 Mod. 242. cial Bail, lade in the Caſe of an Executo? z and that this they do 


f 5. tn Favour and Indulgence to inferto2 Jurisdictions. 


Holland verſus Serjeant. Mich. 10 Will III. B R. 


Cash. 49 H In Cuffody of the Sheriffs of London upon an Execution 
Conſtruction 1 Lo was Charged accozding to 4 and 5 W. 3. c. 21. in their 


of Sarure 4 Cuſtody, and £02 want of poceeding in two Terms after, de 
CI... e 
2 


45 Sts Lads. id. tb. 
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was diſcharged upon Common Baftl, äccozding to the Courſe 
where Pcrſons are charged in Cuftovp of the Warlhal; koz iy 
this Ack, the Plaintiff has the lame Beucſit as ik the Defendant 
was in Cuſtod. Mar. And thercfoze (t is but reaſonable there 
would be the ſame Rule fo? the Defendant. | 


' Etherick verſus Cowper. Hill. 10 Will. III. B. R. 


IF the Sheriff take inſufficient Bail £02 the Defendant” 8 Appear- 

ance, and the Plaintiſt will not accept them, he ts liable to an 
Action as well as to Amerctaments; per Holt Chief Juſtice ; ſed 
Trin. 2 W. 3. B. R. Gravener verſus Soams, it was held, That 


no Affon lay againſt the Sheriff koz faking inſufficient Ball; but 


(6.) 


How the 


22 ſhall 
be charg'd 
fo or taking i in- 


ſuffleĩent 
Bail. 


he ſhall be amerced ik he has not the Body; but if the Plaintiff “ . 
take an Alignment of the Ball Bond, tho the Ball be inſufficient, 2 1 22 


the Court will not amerce him. 

Note; The Plaintiff now takes an aſignment of Courſe, but 
the old Map was firſt to give a Rule to the Sheriff to bzing in 
the Bodp, -befoze you could take an alignment; fo at this Day 


you ſerve the Sheriff with a Rule to dung in the Body, befoze you 
move to amerce him. Per Cur. 


Anonymus. Mich. 10 will in. B. R. 


Etendant chewed the Compoſition Act, and that the Plain 
tif's Debt, accozding to the Compoſition he had made with 

the reſt of his Creditozs, was under ten Pounds ; and that the 
Plaintiff would be bound tho' a Mon-Subſcriher : Pet the De. 
fendant was held to (pectal Bail, becauſe non conſtat that the 


Mo? of the 
Cauſe not in 


Queſtion 


upon bailing. 


Poſt, pl. 9 


Plaintiff will be bound, fo2 he may deny the Ablconding, &c. Sa TIP 


that this would be to determine the Merits of the Cauſe, viz. 
That he was bound by the Compoſition. Aliter, Jf the Plain⸗ 
tiff had ſubſcribe, 02 had been ſummoned befoze a Judge, and 
the Vatter had received a Determination. 


Dux Ormond werſus Brier Trin. 10 wil. III. B. R. 


12 os Atkon or a Replevin Bond, common Ball on be 
ed. 


. x . ; 
Q $677 . Anonymus. 
* * « © . E * - 
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Anonymus. Hill. 171 Will. II. B. R. 


Merigo? s HE Merits of a Cauſe ſhall not be tried in a Motion fox 
Cauſe not in Bail. In an Aq ton of Debt upon a Bond, the Defendant 


Queſtion ſays it was per dureſs, that will nut excuſe him from ſpecial Bail, 

js * he fo2 the Court will not determine the Perits upon ſuch a Botton, 
no? put a Slur upon the Platntiff's Cauſe, which ought to come 
down fairly to Trial without Pꝛejudice; ſo it he 51 it was 
—— Per Holt Chiet᷑ Juſtice. 


Anonymus. Hill 11 Will. III. B. R. 


( 10. ) N an Action foꝛ Money won at plap, Gould and Turton were 
— fo2 denping ſpecial Bail, koz ſince the Plaintiff played upon 
Money won Tick, thep would not help his Security, and they were fo; making 
ar Play. ft a Rule of Court. Holt Chief Juſtice contra. That the Pꝛa⸗ 

tice has been otherwiſe z And the Contratt if under 1001. is law⸗ 
ful, and the Plaintiff ventured his Money againſt it. That they 

could not ſo far diſcountenance what the Law allowed, and to 
ſap they were not to better his Security ſince he play dupon Tick, 
would as well p2ove that there ſhould be no Ball in an Indebicatus 


Aſſumpſit, &. Che Rule fo? ſpecial Sail ſtood, 


Anonymus. Hill. 11 Will. III. B. R. 


18d. %% IN Debt upon a Bond to perfom Covenants, no Ball ſhall be 
Bail in Debe 1 given, but with reſpet to the Beaches and the Damage done 


opens Nene thereby ; but the Meaſure ok that ou be taken from the * 
to pertorm tiff's Dath. 


Covenants. 
2 Jo. 97. 1 Lev. 260, 300. 2 Roll. Rep. 53. Noy. 8. 


Anonymus. Hill. 11 Will. III. B. R. 


012. 1 E was a Queſtion if Ball be put in in one Term, and 
Where Ad. new Ball is added the next Term after, ik this ſhould be 
u por in dhe @ Ball as of the firſt Term, oz only of the Term when added: 
whole Entry The Clerks differ d, but the Court was of Dptnion it was only 
_—_ — of Bail of that Term when the additional Bail was put in; fo2 they 
Term, ſaid it was not Bail till compleated and accepted, and making 

the additional Bail to be Bail of the firſt Term, might do a 

CUrong to a third Perſon, who might be a Purchaſer after the 


firſt, and befoze the additional Bail was put in. Per Cur. 
2 Anomy- 
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Anonymus. Hill. 11 Will. III. B. R. 


PO N non eſt inventus returned on the Capias againſt the _ (13. 

Paincipal, the Bail's Recogni3zance is foxfeited in Striz- _ "ON 
neſs of Law; but by the Courſe of the Court, if the Pzincipal of che Lati. 
be rendered befoze the Return of the Alias Scire facias againſt the at notplead- 
Bail, the Court will ay Pzoceedings, But inſtead of a Scire 2 n 
facias againſt Ball, the Plaintiff bzought Debt upon the Recog- Recogni- 
nizance, and the Bail pleaded a Render befoze the Return of the * of Bail. 
Latitat. i. e. a Latitat actually ſued out and entered. Et per Cur. Mod. cafes 
Tho' this cannot be pleaded, pet the Plaintiff ſhall not by this 32 
new Courte p2event the Gzace of the Court; we Will allow a 8 Rep. 
Render in this Caſe of an Afton of Debt, as well as a Scire fa- Noor 850. 
cias, and that at any Time betoze the Return of the Latitat, and per-; Keb. „% 
haps map fnlarge the Time ; the Court dented the Caſe in 3 Keble, 734, 7. 
Miles and Bateman. Vide Kay. 14. But in regard there had been Cre. Jae. 105. 


2 Brownl. 76. 


Pleadings in this Caſe, the Defendant was oꝛdered topap Coffs, Cro. El. 738. 


Lyell verſus Manucapt. G allecly. Trin. 12 Will. III. B. R. 


H Has a Judgment obtained againſt him, and he renders him- (14 
. ſelf befoze the Return of the Capias, but never gives the | 
Plaintiff J2otice of his Render, no2 gets the Ball Piece dil. ang, © we . 
charged ; the Plaintiff pzoceeds to Judgment againſt the Batl r Rol. Abr. 
upon a Scire facias; and the Court would not relicve them upon 35S + 
Motion, becauſe no Exoneratur was entered, and a Scire facias Lil. 187. 


returned; but put them to their Audita Querela. 


Lumley werſus Quarry. Pal. 1 Ann. B. R. 


' A N Attion was brought againſt the Defendant fo2 a Ship and « 5. » 
Cargo, and the Queſtion was, CUhether the Defendant ſhould {7 9 

be diſcharged upon common Ball: Jt was alledged foz the Plain - m6yal by ia. 

tif, that the Cauſe came in from London bp Habeas Corpus, and beas Corpus, 

therefoze they ought to have ſpecial Bail of Courſe : But Holt n Se 

C. Je held that the Court here could examine into the Caule of into che 

Action upon a Habeas Corpus, and taok this Diverſity, that if the Ce of 

Cauſe of Action were (uch as required Ball, tho' it were under the el 

Cialue of 101. they would hold the Defendant to Ball: But if 1 Sid. 413. 

the Action was veratious, oz ſuch as required no Ball, as an 

Action againſt an Executoꝛ, they would diſcharge him upon common 

Ball: Upon which it was urged fo2 the Defendant, that what 

he did with relation to this Ship and Cargo, was as Judge of 

the Admiralty in the Weſt Indies: Therefoze no Reaſon why he 


ſhould 
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ſhould be held to Ball: On the other Side it appeared, that the 
Ocfendant hayThe Ship and Cargo in his own Cuſtody, Which 
was inter medung kürther thon the Duty of his Office warranted, 
und fo2 this Reaſon he was held to Bail; but otherwiſe not, 
Jn a like Cale, viz. an Action remov'd by Habeas Corpus, the 
Ad: Gal Coutt held there muſt be Bail here; fo2elle the Defendant by his 
242 Own At puts the Plaintiff in a wozſe Condition than he was be. 
Far. 9. low: tht they could conſider the quantum of the Sum, in which 
the Bail ought to be taken, it the Atton appeared to them to be 
veraticus. Mich. 3 Ana. B. R. | 


Genbaldo werſus Cognoni. Mich. 3 Ann. B. R. 


( 16. ) Laintif bzought an Aﬀfon of Treſpaſs, Aſſault and Battery 
SES by Bil of Middleſex, with an Acetiam fo2 40 1. and recoverep 


covered ex- TCO], and the Court held, the Bail ſhould not be liable fo2 
ceed the dum moze than the Ac etiam; fo2 that is the Meaſure and Hzound of 
amm, che Bail his Andertaking: Then the Queſtion aroſe, whether he ſhould 
is not liable. be {fable fo2 401. and Holt Chief Juſtice held he was not liable at 
5. C. Mo". ll; fo2 his Recognizance is to anſwer the Condemnation z and 
by Name fince that cannot be, he is bound to nothing : And Clark the Se- 
Garibaldo condarp affitmed, there was a Rule of Court, that where the 
1 dg. Plaintiff recovers a greater Sum than ts laid in the Acton, the 
2 Keb. 552. Ball ſhall not be chargeable in iſta actione: Another Queſtfon 
J — 4% arole, whether here was any Ball: Foz there cannot be Batl 
1 Sid. 162 without a TArit, and here the CUrit was returnable ok Mi- 


258. chaelmas Term, Whereas the Bail was of a Term p2ecedent. 
| Et fic pendet. 
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Fitz- Patricks Caſe. Trin. 7 Will. III. B. R. 


Council, fo2 aiding Colonel Dorrington to eſcape out of fault of Pro- 


II Z. Patrick was committed to. Newgate by the Pulbp 2. f,. 
the Tower, where he was committed fo2 High Treaſon ; ſecution. 


and being bzought here by Habeas Corpus was ballen ; flat 


becauſe tho' the Commmitment was fo2 High Treaſon, pet there &c. ** 
was no Pꝛolecution, and a Seſſions was paſt. Srl. 418. 


The King verſus Keat. Mich. 8 Will. III. B. R. 


R. Keat was indiced of Murder, and alſo fo2 ſtabbing, and Convit 57 
the Jury found him guilty of Manſlaugbter, and as to the tn 
reſt, found a ſpecial Cerdift ; and Sir Bartholomew Shower mo- able before 
ved he might be batled; but it was denfed, fo2 he is found erpzef- Clergy had. 
lp to be guilty of Manflaughter, and in that Caſe, Bail is never * 178. 


allowed till Clergy had. 3 Bulſt. 114. 
. * | 


Liſle's Caſe. Mich. 8 Will. III. B. R. 


18 LE, who was indicked of Murder, and found guilty of (.) 
L. Manſlaughter, was bailed befoze Clergy had. Vide Appeal. Ante, 61. 
1 


Lord Aylesbury's Caſe. Hill. 8 Will. II. B. R. 


NE committed fo2 Treaſon oz Felony, ought to enter his | | , 

Paper the firft Meek of the Term oz Day of the Selons, show. 191. 
next after his Commitment, oz he ſhall not have the Benefit of 50 to 
the Habeas Corpus att; but if. an Act of Parliament be made prayer on 
which takes away the Power of batling fo2 a time, he need not che Habeas 
then enter his Pꝛaper, fo2 that is thereby diſpenſed with; But eta” 


then he ought to enter it the firſt Week of the Term oz Dap of che 6 
the Seffions, after the Expiration of that Act of Parliament; and Meck of the 


Day of Seſhons afcer 8 


: foz 


1»ꝛ⸗ 


ion 85 L in Criminal Caſes. 


2 Jon. 222. fo02 Want thereof, the Bencfit of the Habeas Corpus Act was de: 

po oy nied; but becauſe the Defendant had been long fn Pziſon, and his 

Trial had been delayed, and Affidavit was made that his Life wag 
in Danger, the Court bailed him. 


Lord Mohun's Caſe. Mich. 9 Will. III. B. R. 


C43 Fa Man be found guilty of Burder by the Tozoner's Jnqueſt, 
A- we ſometimes bail him, becauſe the Cozoner proceeds upon 
rt fl by Depoſitions taken in waiting which we may look into. Other: 
the Coro- wiſe ik a Man be found guilty of Murder by a Gzand Jurp ; be- 
nereInquet, cauſe the Court cannot take Notice of their Evidence, which they 
therwiſe if bp their Oath are bound to conceal. Et per Cur. There is no 


es, Oifference between Peers and Commoners as to Bail. 


3 Bulſt. 11 3. 1 Roll. Rep. 268. x Syd. 316. 


Marriot's Caſe. Mich. 9 Will. III. B. R. 


Arriot was committed fo? foꝛging Jndozſements upon Er⸗ 


. | ; 
OY 30 chequer - Bills; and upon a Habeas Corpus was bailed z be: 


cauſe the Crime was only a great Misdemeanoz ; fo2 tho' the 
fozging the Biils be Felony ; yet koꝛging the Jndozſement is not. 
It is Felony per 8 & 9 W. 3. cap. 20. 


Anonymus. Trin. 11 Will. III. B. R. 


3 J S. being committed upon an Indickment fo2 Murder, moved 
Poſt, 176. „to be bailed, and this within leſs than thee Weeks of the 
One indicted Seffions 2 Rokesby and Turton were fo? bailing him; becauſe the 
ought not to Euidence upon the Aﬀeidavits read, did not ſeem to them ſufficient 
| bebailed to pzove him guilty. Holt C. J. and Gould contra. Che Evt- 
virs of the dence does affect him, and that is enough. The allowing the 
Evidence. Favour of Ball may diſcourage the P2oſecutionz therekoze it is 
2 Jon- 222- not fit the Court ſhould declare their Opinion of the Evidence be- 
1 Bulſt. 85. fozehand; fo2 it muſt pꝛejudice the Paiſoner on the one Side, oz 
| the Pꝛolecutoꝛ on the other. | ON 


BAIL in Criminal Caſes. 1 


** 


Rex verſus Daviſon. Trin. 12 Will. III. B. R. 


if POM a Habeas Corpus to bing up the Bodp of one (8. 
Daviſon a Quaker, the Cauſe return'd was a Urit of H. ken on 

Excommunicato capiendo, which recited a Significavit of an Ex- = ring g 

communication fo2 teaching School without a Licence, and the edo, bail- 


Court doubting whether this was an Offence, deſired to hear lere 


Counſel upon it; and then Pz. Northey moved he might be of the Ha 
bailed in the mean Time; and cited ſeveral Authozities that a Man de Corpu- 
might be bailed, while the Legality of the Return is under the Era. 
Conſideration of the Court. Vaugh. 157. Lat. 174. 1 Cro. 552, tion of the 


557. And alſo Price's Caſe, Mich. 29 Car. 2. B. R. (Uho was Cour, . 


taken upon an Excommunicato capiendo, and bꝛought up by Ha- Far. 59. 


beas Corpus and batled, while the Return was under Conſidera: Post, 294. 
tion; and in that Cale the Court being againſt Price upon the 170. 50; 
Return, his Counſel inſiſted that he could not be committed 552, 558. 


again, and thought they had got an Advantage that Coy, but Ieh , 


notwithſtanding that he was recommitted. He cited alſo Clerk's co. Jac. 29, 


Caſe, who was committed by the Uintners Company, and bail'd 57: 

by Holt C. J. at his Chamber. Upon theſe authozities the De: 1 Roll. ner. 
fendant was bailed, and the Entry was, traditur in ballium & in- 1 id 236, 
terim curia adviſare vult; and the Condition of the Recognizance * Noll. Abr. 
was to appear the firſt Day of the Term, and from Day to Day; 113. 

and ik the Court ſhould adjudge the Return good, to render his 

Vody to Pꝛiſon. The Chief Juſtice ſaid they bailed Men fn Ex⸗ 

ecution upon an Audita Querela, and by the Petition of Right, 

muſt bail oz remand Men in conventent Time. The ſame Rule 

was made this Term in Reynolds's Cale, (who was committed 

by the Court of Aldermen, fo2 aſſiſting to marry a City⸗Oꝛphan) 

while the Court conſider'd-the Return, | 


Anonymus. Trin. 1 Ann. B. R. 


19 Defendant in an Jndi#ment in B. R. being bail'd on the (9. 
Jndictment, and likewiſe in a Civil Action then pending a- Prader i 
gainſt him in C. B. render'd himſelf in Diſcharge of his Bail in the Bait n 
Civil Aition to the Fleet, and from thence by Habeas Corpus he Aion, wil 
mov'd himſelf to the King's Bench and eſcaped. Þfs Bail to the _— 
Jndixment mov'd that their Recognizance might not be eſtreated, Bail * 
pretending he was taken out of their Cuſtody by his Commitment ldidment. 
to the Marſhal; ſed non allocatur, foꝛ they muſt take Care of him 

there, and they might have had him committed in Diſcharge of 


them, Ex motione Broderick and Raymond, 


P Dr. 


— 
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Dr. Watfon's Caſe. Mich. 1 Ann. B. R. 


ob l, R. Watſon, late Biſhop of St. David's, was taken on an 
1 Excom. capiendo, and bzought inta B. R. by Habeas Cor pus, 
Vide poſt, and pleaded to the Writ, that he was a Lo2d of Parliament, 
Palle au. AND moved to be bailed, while the Retozn was under Conſidera- 
ring Adviſe- tlon. And Powell ſald, Though it had been done, it was in their 
men ee Diſcretion, and was contrary to the Statute of Weſtminſter; 
and che and he did not think it Diſcretion upon ſuch a Plea, which eve- 
Court * ry Body knew to be falſe; he being depzived by Commiſſioners 
ref ce Of Delegates, of which Powell was one on the Appeal. Hole 
pteads a falſe C. J. agteed; and that though they could not take judicial Mo- 
Ples- Ces, kite Of the Frailty of his Plea, yet it ſhould lead their Dilcre⸗ 
Kc. 160, tlon; and he was not bailed, | 


Domina Regina ver. Layton. Paſch. 4 Ann. B. R. 


( 11, ) Ayton and others were committed by the Lozd Mapoz of 
Upon Error I, London, upon his Uiew, ko; a foxcible Detainer, and fined 
viction for a 100 J. and committed in Execution, and the Recozd of the Con- 
forcible pe. yiction was removed by Certiorari, and the Defendant brought 


fendant re- & CUItit of Erro2 coram nobis, and aſſigned Erroz in Perſon; 
fuſed ro be and now ft was movd they might be batled. Vide 1 Cro. 557. 


1-85, Keb. 43. Sid. 320. 2 Keb. 173. Broderick contra utged, 
2 Keb. 43 in Erkoꝛ to reverſe an Outlaw the Court will take Batf, but 
The King not ts reverſe a Judgment in an Jndi#ment: At last the Court 
"or. kekuled to bail him, being in Execution fox a Fine, and having 
committed a very notozitougs Byeach of the Peace in the Heart of 
the City; tho' a long Uacation was coming on. 


Pi 


x . 
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B A 1 L I E F. 


Trevilian werſus Pyne. 


Eplevin; Defendant makes Conuſance as Bailiff to (.) 
S. Plaintiff pleads that he took them de injuria ſya 2 

propria, abſque hoc that he was Bailiff fo J. 8. To Goods orRe- 
this it was demurred: And after Argument, the Tra- leyin, if the 

verſe was held to be well taken; and a Difference obſerved be- mens 

tween an Aion of Treſpaſs quare Clauſum fregit, and an Adion fance, Tra- 

of Treſpaſs foz taking Cattle o2 Replevin. Jn the firſt Caſe if das of ce 

the Defendant juſtifies an Entry to the Cloſe by Command, 02 c{giciea: ; 

as Bafliff to one in whom he alledges the Freehold to be, the Aliter in 

Plaintiff ſhall not in his Replication traverſe the Command z ci n fe 

becauſe it would admit the Truth of the reſt of the Plea ; viz. 5 co. 33. 

That the Freehold. was in J. S. and not in the Plaintiff, which 8 Sys 

would be ſufficient to bar bis Action, whether the Defendant was .. 

impowered by J. S. to enter, oz not impower'd, koz it is not ma. Kelv. 31. 

terial that the Defendant has done a wong to a Stranger, ik it 

be none to the Plaintiff : But in the other two Caſes, if the , | 

Defendant juſfifies taking my Cattle as Bailiff to J. S. in whom . 

he lays a Title to take them, as fo2 Oiſtreſs, oz other Cauſe, 

there it may be material to traverſe the Command oz Authority; 

fo2 tho' J. S. had Right to take the Cattle, yet a Stranger 

who had no Authozity from him, will be liable; ſo that both Parts of z; u. 6. 3. 4. 

the Defendant's Plea in this Caſe muſt be true, and therekoze 

an Anſwer to any Part fs ſufficient ; ſo in Treſpaſs fo? taking 

Goods. Aliter in Treſpaſs quare Clauſum fregit. Vide 1 Leon. 

50. 2 Leon. 169, 216.  Yelv. 148. 3 Lev. 20. contra. 1 Ro. Re, 


46. Cro. El. 14. | 


Mathews verſus Carew. Mich. 1 Ann. B. R. 


8 fo2 taking his Tankard; Defendant pleaded that KP Bf 
4 at a Court-Leet at Weſtminſter præſentatum fuit, That tion as Bailitr 
the Plaintiff in a Cellar within the Leet did melt Tallow, ad to u Court- 
Commune Nocumentum, &c. ko which he was amerced 38. by ny Legs 


levying an 


the Jurozs, Uade habuit Notitiam, and fo2 that being requeſted Amercemenc 


of the Court 


he did not pay, the Defendant as Bailiff to the Dean and Chap- rn Eftreac 
or Warrant of the Steward muſt be ſhewn. Show. 61. 3 Mod, 137, 


7 
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ter, & per eorum mandat. diſtrained: Et per Cur. itt, It is is 
ſufficient to plead præſentatum fuit without averring in Fa that 
be did melt, &c. fo2 non refert as to him whether the Dffence wag 
done 02 not, ſince there was a Jyeſentment 2 And the Court took 
a Oifference between a Replevin and Treſpaſs ; in the firſf, the 
Batliff is an Atoz, and is to recover, which (hall be upon the 
Metitg; But in Treſpaſs, as in this Caſe, the Bailiffis only to ex- 
cuſe the Urong. Vide 3 Cro. 885. 27 H. 8. 8. 3 Leon. 14. 


1 Lill. 159. 


Poſt, 407. But Secondly, This Plea is naught, becauſe the Defendant 


Shower's 


Rep. 61, 62. Jiſtifying as Bailiff, ought to have let out ſome Eſtreat of the 
Court, oz TUarrant from the St:ward, and to have juſtified un⸗ 
der that, Vide Mo. 573, 607, 847. 3 Cro. of 748. 


BANKRUPTS 


Cary verſus Criſp. Paſ. 1 Will. & Mar. B. R. : 


(1) N an Indebitatus Aſſumpſit; The Defendant pleaded that the 
. 8 Plaintiff became Bankrupt, and Tommiillon was taken gut, 
out of the and ſo all his Haods, &c. belonged to the Commiſſioners, 


Fr 9%. 2 &c. The Plaintiff demurred and had Judgment; koz tiff an 


Poſt. 111. Allignment the P2operty of the Goods is not transferred out of 
dong 1 Lill. the Pavkrupt, Vide Statute 1 bn 1. c. ts. H. 13. | 


Paine & al. verſus Teap &al. Hill. 2 W. & M. C. B. 
(2.) 


Outlawry of PO an Engliſh Bill in the Exchequer the Barons 
theBankrapt p2ayed the Opinion of the Judges of C. B. The Caſe was, 
«fer an AZ H. becomes Bankrupt, and long after was outlawed. The King 
ey commit made à Leaſe of the Profits of bis Lands, and alſo a Gzant of 
ed, cannot his Chattels: Afterwards a Commiſſion of Bankrupcy was taken 


defeats aut; and the Queſtion was, whether 02 how far this Dutlawyp, 


Creditors Leaſe and Gzant, chould Pane the e of the vor 


have acqui- 
red in his rupt: 
Eftate. 1 Lev. 8. 1 Vent. 193. 2 Lev. 50» 


And firſt, it was taken fo2 een That where -+ Whit is 


indebted to the King, and allo to a Subjet, the King ſhall have 


'I | Pꝛekerence 
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Pitterence in Payment. adly, That no cubſequent At of the 
Bankrupt can defeat the Jntereſt his Creditozs have by hig 
Bankrupcy in his Eſtate. 3vly, That the Ring hath by Com- 
mon Law ſuch a Power to require his Subje#s to anſwer all 
Demands of Law and Juſtice, that not appearing upon P2oceſs 
is ſuch a Contempt of Law, that the Perſon Guilty fs put out 
of the Law, fozfeits his Goods and Chattels, 11 H. 6. 17. his 
Leaſes fo: Pears, 9 H. 6. 21. and his Truſt in ſuch Leaſes. 2 
Ro. £07. Hob. 214. and the Pꝛoſits of his Lands of Freehold. 
g H. 6. 20. 21H. 7: 7. 

Reſolved therefoze, iſt, That the Creditozs are not hurt by Vent. 193. 
the ODutlawzp; foz that was his own Act and by his own Default, ? 1 
and the voluntary permitting himſelf to de outiawed, ſhall not pze⸗ : Sid. 176. 
judice them. 2 Sid. 115. 2dly, That the Aſlignee of the King's rer. 33- 
Leaſe having paid 371. fo2 ft, is a Purchaſoz within the 21 Jac. * "4 
1. c. 19. not to be impeached by the Commiſſion ſued out five 
Pears after the Bankrupcy. 


Came verſus Coleman. Trin. 2 W. & M. in Cam. 
Scacc. Intr. in B. R. Mich. 1 Jac. 2. Rot. 166. 


Ndebitatus, fo? Money had and received to his Ale; on a ſpecial (3. 
Gerdid the Caſe was, H. being a Silk-man owed B. 100 l. — Lachng 
and to C. 30 l. B. arreſis him fo2 the 1001. in the Sheriff's ren is an a8 
Court, and had Bail: After that, viz. within a Bonth, H. pays of Baok- | 
off C. and after that rendered himſelf in Dilcharge of his Bail in therwiſeifhs 
B.'s Adlon. And Note, 21 Jac. 1. c. 19. ſays, He ſhall be a Bank- - put in Bail 
rupt from the Time of the firſt Arreſt. Et per Cur. That is and * infra 
muſt be taken from the Time of the fir Arreff, upon which he contra. 
lies in Pülon, not where he puts fn ſuffictent Bull, koz that Lill. 204. 
might be infinitely pzejudicial and mifchievous ; and no Man 11. 47% 
could ever ſafely pay o2 receive from a Tradeſman. Adjudged in 10. 379, 
B R. and affirmed in Ertoꝛ in Cam. Scacc. Gas | 


Neuron Verſus Trigg, Trin. 3 W. & M B. R. Intr. 
Mich. I Jac. 2. Rot. 226. 


(4+) | 

N Jnnkeeper being alſo Part-owner of a Ship, and having 3 95, 1 : 

A 511. Stock in the Gb. abſconded: Eyre Juſtice held, Fer 309. TAL 
ns to the Share of the Ship that that was nothing; koz that it is * Bars Mod. 327. 

not a Stock in Potentia ta trade with, that will maze g Bank- nt wein 
dtupt; but there muſt be a trading therewith in Facto. And he the Statutes 

beld that an Jnnkeepercould not be a Bankrupt, foz he is not like — — * 
2 Trader; he muſt receive all Comers, and feed them and lodge Ch. 149- 
them, taking 8 reaſonable Rate; which it he do not, he is In- 1 Sid. 411. 


Naa Holt C. J. nne. and that be is not taken Notice 3 Woll. Ar. 
Jab 7 WF Pf | | Cro. Jae. 335: Cro. Car. 31. Noe. 549. 
0 
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Dyer153.b. of in Law, as a Trader, but as an Hoff, Hoſpitator; and he he 
* Flo 26. Is paid not meerly foz bis Pzoviſions, but alſo fox his Care, 
329. Pains, Pꝛoteſtion and Security ; and he buys Meat and Dunk 

not fo2 Sale oz Trading, but fo2 Accommodation, And an Inn 

keeper cannot make a Contraft ad libitum; no2 does he buy oz ſell 
Buying and At large, but to Gueſt only; And the Chief Juſtice held, That 
* nr 5 where-ever a Man buys and ſells under a particular Reſtraint and 
a parrticul: ar 


Röſtraint is I(Mitation, be is not a Seller within the Statute, as a Tom: 


not within miMoner of the Navy, and ſo of a F armer. Vide Shower' 8 Re- 
the Statute, pozts, 3 Mod. 326. 


Bird verſus Sedgwick. Paſ. 5 W. & M. B. R. 


4 4 Gentleman of the Temple went from hence to Lisbon where 
Sub 2 he turned Facto2, and traded to England, and bꝛoke: Blen- 
dingfromFo- come argued that the Statutes about Bankrupts do not extend 
N to Perſons out of the Realm; The Subject of them is Caſes of 
be a Bank. Arreſts, Dutlawzies and Departing out of the Realm; and the 
_ 21 Jac. 1. which extends to Aliens, fs only Aliens reſident here; 

$77,215 Pet the Court held him a Bankrupt, by reaſon of his trading hl. 
b ther and back again, which gained him a Credit here. Per Cur. 

© on a Trial at Bar. 


Hopkins verſus Ellis. Trin. 3 Ann. coram Holt C 7. 
At Niſi prius at Guild-hall. 


AYP Mu” 4 PO N an Iſſue directed out of Chancery, Whether Bank- 
Bankrupcy rupt 02 not at ſuch a time: Jt was held per Hole Chief 
cannot be Juſtice, That if H. commits a plain At of Banktupcy, as keep- 
4. ub ing Houſe, &c. tho he after goes abzoad and is a great Dealer, 
wards; O- pet that will not purge the firſt Ack of Bankrupcp, but he will ſtill 

cherviſe if remain a Bankrupt ; But if the Ack was not plain but doubtful, 
only. then going abzoad and dealing, &c. will be an Evidence to er- 
1 Lev. 13, 14. plain the Jntent of the firſt act; fo2 if it was not done to defraud 
Show. 253, Ekeditozs, and keep out of the Map, it will not be an Act of 
512. Bankrupcy within the Statute: Alſo if after a plain Ac of Bank- 
Far. 1393. Trupcy he pays off 02 compounds with all his N he is be⸗ 

come a new Pan. 


Smith verſus Stracy. Trin. 2 Ann. coram Holt C. J. 


At Niſi prius at Guild-hall. 


(7) N 3 * the Caſe was; J. S. was arreſted at the Suit of H. 


and put in Bail; afterwards upon a Scire facias at another's 
1 wy Goods were ſold to the Platutiſf; after this J. S. io 
er 


3 1 own ee * = 


2 rere 
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ders himſelf in Oiſcharge of his Bail, and goes to on. If 833 
Holt C. J. fnclined (contrary to the Caſe of Pate Wy and Wal ny In ; 
ter in 3 Lev. 57. wherein he was of Counfel, bat not ſatisfied with bi. Base 
the Juvgment,) That J. S. was a Bankrupt from the Time of che lie. 100 
Arreſt, not from the Render only; fo2 if H. is arreſted at the Suit bh — — 
of A. and puts in Bail, any that pending, is after arrcefted at the from che Ar. 
Suit of B. and goes to Paiſon and lies two Mentha, he is by we. D. & 
the Act of Parliament Bankrupt from the Time of the firſt Ar- - 9 BY 
teſt by A. But it appearing in this Cale that the Cormiſion wig Lev. 17. 
taken out befoze the two Months were expired from the Render, gd. +5: 
it was held to be ill taken out, J. 8. not being then a Bankrupt, 238. 
and thereupon the Plaintiff had a Uervice. | 1 Vent. 370. 


OE 


Kiggil verſus Player. Paſch. 7 Ann. B. R. 


Sſignee of Commiſſtoners of Bankt bꝛought Tr ( 8. 
their own Poſſeſion, ut de bonis rm eh, and — they Abgnce has 

came to the Hands of the Defendant, and he converted them. b. Nele 

And upon Evidence it appeared the Converſion was by execu- fron the 

ting a Ficri facias on the Goods in the Declaration, after the 3.76.7 abe 

Banktupcy, and bekoze the Alignment, and it was not proben & ar 0 wl 

that the Plaintiff had demanded them; and this being made a „Meme 

Cale, it was argued, That by Aſſignment the Aſſignee had a 1920- v. 2 Ro 

perty by Relation from the very Time of the Bankrupcy, and there 3 Le. " 

was no meſne Inter val of Time; as where one takes out Let- :\: 

ters of Adminiſtration, he has a Property from the Death of the Kym 2 

Inteſtate, and may declare generally ut de bonis ſais propriis, even 8d. 272. 

befoze an Adminiſtration ſued out. But Holt dented this, and ſaid _ —_ 

he ought to declare ſpectally, and ſo the Plaintif might have done 88 

in the pzincipal Caſe, and he relied upon the Caſe of Perry and 

Bowyer; and ſaid} the aigner was in by Relation from the Time 

of Bankrupcp, fo as to avoid alt meſne Arts, but not ſo as to be 


atually inveſted with the very Pꝛoperty. Adjournat. 


Reſolutions of the Judges upon the Statute 4 & 5 Ann. 
c. 17. in Serjeants Inn in Chancery-Lane, Dec. 3. 
1706. 


* HAT the firft Clauſe of the Act extends only to ſuch as reptucions 


ſhall firff become Bankrupts after the 24th Day of ofthe Judges 
June, 1706. who are anverſtsod co be thoſe again whom no #222 e 
Commiſſton of Bankrupcy was fued out befoze that Time. And Ana. 0 
tf the Certificate of the Commiſioners do not mention the Party Fraud com- 
to have firſt become a Banktupt' after that Time, it ought to be 3cuku,!, 
difallow'd fox that Caule: But it is however thought fit and 
agreed, that before the Certificate be vifallow'd, ſome Pꝛoot be 


made 
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nnn 


made 4 the Creditozs of the Party's being a Bankrupt befoze 
that Time. 

ꝛdly, That there ought to be a Certificate of the Allowance 02 
Diſallowance made upon the Reference, and that reinitted to the 
Lod Keeper. 

3dly, That the at having impowered the Judges to deter⸗ 
mine prout, &c. there is by Implication a Power given them 
to examine Mitneſſes viva voce, and that the ſaid Method be 
taken where Mitneſſes are to be had; but where there are no 
itneſſes, that the Copies of Affidavits filed in Chancery and 
ſwozn befoze a Maſter extraozdinarp, be recetv'd and read; and 
that Affidavits taken befoze the Judges to whom the Matter is 
rekerr'd, map be read. 

athly, That the Judges make out Summons fo2 TUitneſſes, 

5thily, That the ſecond Clauſe in the Act extends to thoſe that 
were Bankrupts befoze the 10th of March, 1705. againſt whom 
there were Commiſſions then ſued out and ſubſiſting: It the 
Matters were determined and Commiſſion cloſed, oz if ſuperſe: 
ded oz repealed, oꝛ Commiſſioners all dead, unleſs the ſame were 
renewed 0? reviv'd, 02 Procedendo's in reaſonable Time, viz. 
within Half a Pear at leaſt, then not within this Clauſe, and the 
Certificate to be diſallowed. 


Bargain and Sale of Goods 


Callonel ver. Briggs. Trin. 2 Ann. coram Holt 2 7 
A. Niſi prius at Guild-hall. 
ad dd N Agreement was, that the Defendant thould pay ſo 
Poph. 1988. much Monep ſix Months after the Bargain, the Plain⸗ 
. | tiff transferring Stock. The Plaintiff at the ſame Time 
. gave a Note to the Defendant to transfer the Stock, the 
ration of the Defendant paping, &c. Et per Holt C. J. I either Party would 
ocher, cho ſite upon this Agreement, the Plaintiff, fo2 not paping, oz the 
tual Promi- Defendant fo2 not transferring, the one muſt. aver . and. pꝛobe 
_ Kan a Transfer 02 a Tender, and the other a Payment oz a Tender; 


be averr'd, 02. transferring in the firſt Bargain was a enen pꝛecedent 5 
| * an 


/ 


, A dd , 


— 


— 


8 


Bargain and Sale of Goods. 11 


and tho there be mutual Pꝛomiſes, pet if one thing be the Con. bot. 172. 
ſideration of the other, there a Perfozmance is neceſſary to be 1 
averted, unleſs a certain Day be appointed foz Perfozmance : 1 Vent 14). 
1 Saund 319, I J ſell pou mp Pozſe foz 10l. if pou will Have a 274. 
the Hozſe, J muſt have the Boney, oz, if J will have the Money, &. , Ps 
you muſt have the Hozſe; therefoze he obliged the Plaintiſt ei- 1 Saund.319, 


ther to p2ove. a Transfer, oz a Tender and Refuſal within the ſix ““ 


— 


Months. 


Langfort verſus Adminiſtratrix of Tiler. Paſ. 3 Ann. 
coram Holt C. Fo At Niſi prius at Guild-hall. 


p E Defendant who was Adminiſtratrix to her late Huſ- * (> 

band. uſed to deal in Tea in his Life-time, and bought four Mod. Caſes | 
Tubs of the Plaintiff at ſo much per Tub, one of which the paid beg 
fo2 and took awap, leaving 501. fn earneſt fo2 the other three; binds che * 
and Holt Chief Juſtice ruled. 1ſt, That the Husband was ltable Bargain, and 
upon the CUife's Contract, becauſe they cohabited. 2dly, That agus 
notwithſtanding the Earneſt, the Money muſt be pald upon fetch- Vendor may 
ing away the Goods, becauſe no other Time ko; Paymeut is ap- e ano. 
pointed. zdly, That Earneſt only binds the Bargain, and gives. Poſt,116.118 
the Party a Right to demand; but then a Demand without the died. Caſes 
Payment of the Boney is void. 4thly, That after Earneſt given. 1 337 | 
the Aendoz cannot ſell the Goods to another, without a Default 6 Mod. 239. 
in the AGendee; and therekoze if the Aendee does not come and pay R_ 1 
and take the Goods, the 'Uendo2 ought to go and requeſt him ; 124. 
and then if he does not come and pay, and take away the Goods Sid. 109, 
in convenient Time, the Agreement ts difſolved, and he is at Li: 1 4. 


berty to fell them to any other Perſon, | 2 Vent. 155, 


R 


. 
Mc Mt th. «AMS. ated dns * 
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Nelthrop & Us. wer. Anderſon. Mich. 4 W. & MRR 


TS Rover by Baton and Feme, and the Plaintiffs declare 
x Sid. 172. quod cum Poſſeſſiohat. fierunt; &e. the Defendant con; 
-T verted ad dampnum ipſorum ; held naugbt after UGer⸗ 
Fome at  -* dick; ko; the Poſſeſſion of the life is the Poſſeſſſon of 


dampnum of 


Loch nangb ber pusband, and fo is the Property; ſo that the Converſlon 

after Verdict. Cannot be to the Damage of the Mike, but of the Pusband only, 
Med. Caſes, N. B. So is Treſpaſs fo2 taking Goods. Far. 105. But if the 

&c.34!- Trover was befoze, the Converſion after, they map, oz may not 
join. 1 Vent. 260. 1 Sid. 172. 


Buckley wer. Collier. Mich. 4 W. & M. B. R. Rot. 20. 
& k ) 


Ci Aron and Feme declared, That the Defendant being indebted 
4 Mod. 16- L to them ko: Mo done bp the Wife, in making dim a Pe: 
bring Action ruke, he pꝛomiſed to pay and bad not paid, ad dampn. ipſorum, 
_ or Sc. Co this there was a frivolous Plea, and upon that a Demutr- 
by the wife rer. The Plaintiff cited 3 Cro. 205. 3 Cro. 61, 96. 1 Cro. 438. 
during the But relied pꝛincipally upon Burchet's Caſe. Per Cur. Burchet's 
 Coverture, Caſe differs; there was an expzels Pzomile to the ite, and to 
bean expreſs that the Husband afſented by bzinging an Action thereupon : But 
Promiſe to here is no expreſs P2omiſe laib to the ite; here is nothing but 
che Wite. , the P2omiſe in Law, and that muſt be to the Pusband, who muſt 
Kc. 341. have the Fruits of his Mike's Labour, fo2 which he may bing a 
quantum meruit: Alſo the Advantage of the Mike's Mozk ſhall 
: not ſurvive to the Mike, but goes to the Exrecuto2s of the Pul⸗ 
band; fo2 if the Mike dies, her Debts fall upon the pusband; 
and therefoze ſo ſhall the P2ofits of her Trade to the Hugband's 
Executozs. But this muſt be intended of Mok done during the 
Coverture, and not after. Judgment pro Def. 


Carpenter verſus Fauſtin. Hill. 7 Will. III. B. R. 


my d. Ction was bzought againſt Baron and Feme koz a Battery 
89 done by the Mitte; the pusband was a Paiſoner in the 
Declaration- King's Bench befoze the Action bzought, and the Plaintiff De- 
cannot b<<<- ttyered a Declaration to the Turnkey of the Pulon againſt Þul- 


gainſt him and his Wife, but Proceſs muſt be ſued out, and Wife arreſted. 6 
1 n 
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band and ite fo; this Battery; and upon Rules given to 
plead, Judgment was entered by Nil dicit againſt both, and the 
{life taken in Execution. Sit Bartholomew Shower moved that 
this was irregular ; fo2 upon Delivery ok the Declaration, the 
Husband ſhould have filed Common Ball fo2 him and his Mike; 
o2 ſhould have made an Attomey foz' him and his Mike, who 
ſhould have appeared koz them: Et per Holt C. J. The Plain- 
tiff ought to have ſued out Pꝛoceſs againſt Husband and Mike, 
and the Sheriff ſhould have returned a non eſt Inventus fog the 
Husband, and a Cepi corpus fo2 the Mike; and then upon Com: , Keb ;; 
mon Bail filed fox her, there might be Judgment againſt both: 1 Mod. Ca 
Jt was objeted, It there be Pꝛocels againſt Baron and Feme, 747 '*: 
and non elt Inventus ko; the Baron, and a Cepi as to the Feme, 1 v4. 73. 
ſhe-ſhall be diſcharged. Vide 2 Cro. 445. To which Holt anſwer. In Actions 
ed, No; the ſhall not be diſcharged but upon Common Ball, and 4 P 
then new Ptoceſs ſhall go againſt the Baron with an idem dies Baron tall 
given to the CUlife. Vide 1 Mod. 8. accord. And becauſe no Bail sive Bail- 
was entered fo2 the Mike the Judgment was ſet aſide. Poſtea Hill. Bal for bork. 
s W. B. R. Jn another Caſe Holt C. J. held, It an Acklon be 1 Ley. , 5: 
bzought againſt Hugband and TUife, and the Hus band is arreſt, 189. 
ed, he ſhall give a Ball- Bond ko the Appearance of him and his 1 Si, — 
Mike, and muſt put in Bail fo2 both; but if one bing an Adlon 6 Mod. 17. 
againſt the Pusband only, he cannot declare againſt Þusband and 88 


Mike. 


Chamberlain verſus Hewſon. Hill. 7 Will III. B. R. 
* * 94 


RS. Hewſon, the Mike of Colonel Hewſon, ſued A928. ; Mod. 69. 

Chamberlain in the Spiritual Court foz Adultery with her Hosband 
pusband, and obtained a Sentence againſt her and Coffs z Co- Cee 
lonel Hewſon releaſed theſe Coſts to Ps. Chamberlain, not- judg'd to che 
withſtanding which, 2s. Hewſon pꝛolecuted her in Court Chat. Fife i» tbe 
ſtian fo2 the Coſts ; Upon Which it was moved here fo2 a Pꝛohibi⸗ Ct anlet 
tion. And it was urged contra, That the pꝛincipal Matter was of chere be ase. 
Eccleſiaſtical Conuzance, and that they ought not to be hindered * 
to determine a Matter which is incident and neceſlarp. Et per Holt low d. 
C. J. Jf a Feme Covert ſue another in the Spiritual Court koz * _ Abr. 
Incontinence with her Pusband, and recover 101, Coſts, and the Noon 6s. 
Husband releaſe them, ſhe is, by this barred: So it is it husband pl. 492. 
and Wife be divozced a Menſa & thoro, and a Legacy is left to the Rel. 1. 
Mike, and the Hugband releaſe it, ſhe is thereby barred; fo? the 4:6. 0 
Yarriage continues, and the Husband hath all her Right; but ik F Bult. 264. 
the Þusband and ite be divozced a Menſa & thoro, and the Cid El. s. 
Cite has her Alimony, and ſues foz Defamatton 02 other Injury, = Rol. Abr. 


and there has Coſts, and the pusband releaſes them, this ſhall * 


not bar the Mike, ko; theſe Coſts come in lieu of what the hath pl. 10, 


NES. | ſpent 


i Keb. 69. 
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croCar-32. ſpent aut ot her Alimony, which is a ſeparate Maintenance, and 
Moc 71- not in the Power of her Þugband. 


» 


Deerly verſus the Doe . Mazarine. Hill. 
| 8 Will. Il . . 


TTL AN fo2 Wages and Money lent, on non Aſſumpſit the 

Divorce in- k Defendant pꝛoved ſhe was married, and her Pusband altve 

tended. in France: The Jury found fo2 the Plaintift; upon which, as a 
Uerdii againſt Evidence, ſhe moved foz a new Trial, but *twas 
denied; fo2 it ſhall be intended che was divozced ; Beſides the 
Dusband is an Alien Enemp, and in that Cale why is not his 
Mile chargeable as a Feme ſole, as much as if he had abjured 02 
been baniſhed: Which was the Cale of the Lady Belknap. and 
Weyland, Co. Lit. 132. b. 133. a+ 


Todd wer. Stoakes. Mich. 8 W. 3. coram Holt 67 
At Niſi prius at Guild-hall. 


pe Plaintiff was an Apothecary, and ſerved the Defen- 
dant's Mike with Phpück, who lived ſeparate from. her 
ter notorious Hus band, and had a ſeparate Allowance of 20 1. per Annum: 


Separation 


by Conſent, Et per Holt C. J. Jf Baron and Feme ſeparate by Conſent, and 


(6) 
Wife cannot 
charge her 
Husband, af- 


- withſeparate ſhe has a ſeparate Allowance, tis unreaſonable ſhe ſhould have it 


Allowance. ſtill in her Power to charge bim; and it is not to be pꝛefumed, 
© Mod. 147. but Tradeſmen that deal with her truſt her on ber own Credit, 
: Mod. 9. and not on the Credit of her Þugband, and a perſonal Natice 4 
1 0 _ neceſſary ; tis ſufficient that it be publick and commonly 
1 Vent. 42. nown. | $7 87 ; iin 


Woodyer ver ſus Greſham. Mich. 9 Will. III. B R. | 


485 18. a was recovered by a Feme ſole, who after married, 
Carth 415. J And her Hugband and he ſued a Scire facias, and had an Award 
: _— , of Execution, but bekoze Execution executed the Tite died: 
351. G. 3. The Husband ſued out a new Scire facias; to which it was de- 
Scire facias , murted : ' Shower objeited, that the Award on the firſt Scire facias 
bana agen müde no Alteration, fo2 the Execution thi! muſt be grounded on 
Judgment the firſt Judgment, and not upon the Award, and that this being a 
8 *by Choſe en Action muſt go to the Adminiſtratoz of the Wife, and 
while ſole, Not the ſurviving Hugband. Et per Holt C. J. This Cale dif- 
and after ferg not from the Caſe of Obrian and Ram, Which was in this 
dh Court, Mich. 3 Jac. 2. Rot. 192. Judgment was recovered again 
Feme dies, it ii Peme fole, who after married ;z à Scire facias was ſued out 
2 againſt the Pusband and Mike, and Judgment quod habeat ex- 


Vide 3 Mod. 186. Cro. Car. 519. 1 Mod. 179. Cro. Car. 208. ; 
. | ecutionem 
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ecutionem ſuam againſt husband and Mike, de debito & damp. Moor. 761. 

nis prædict. After this Award, and befoze Exccution executed, the Fog 

{Uite died, and after her Death a new Scire facias was iſcued a- 190. 

gainſt the Hugbann, and be was held chargeable ; which pzoves lafra. 
that the Award oz Judgment quod fiat Executio on the Scire faci- Cs, 

as, makes a plain Alteration ; fo2 the Husband ſurviving, had Cro.Car.2;2. 

not been liable upon the firſt Judgment only: By the ſame rea- 

ſon, the Award upon the Scire facias is attached in the Þugband, 

and ſhall ſurvive, fo2 it is but equal the Þugband (ould charge in 

the lame meaſure he may be charged. 


Yard. werſus Ellard. Mich. 10 Will. III. B. R. 


Sſumpſit z quod cum Defendens Indebitatus fuiſſet Uxori ipſi- (g.) 

us Quer. ut Executrici A. in decem libris pro arreragiis red- Carth. 462. 
ditus, & in Conſideratione quod ipſe querens conceſſiſſet ci ulteri- Nod. Caſes 
orem diem pro ſolutione inde, idem Defendens præd. querenti pro- rk, 
miſiſſet ſolvere dictas decem libras, &c. Getdict on non Aſſumpfit FeweExecu- 


pro Quer. And not it was objected that the Wife was not joined, en Bay 0 
and that ſhe is an Crecutrir aud may. ſurvive, and the Money Debror of 
will be Allet g. and her Lite muſt be averred, Vide Yelv. 84. Et die, Teftator, 
per Cur. That is true; And further, if befoze Recovery the — — 
Husband bad died, ſhe Had been reſtozed to her Action fo2 the Ar- Husband 
rears, fo2 that Duty was not extinguiſhed by the new Pꝛomiſe: On ce 5 
the other Side, if the Wife had died, the Hugband could not have vichour join- 
ſued, which is the Keaſon her Life muſt-be avgrrey;, but notwith⸗ be Wit. 
ſanding all this, the Adlon is well bzought without joining the Wilke, Non Rer. 
becauſe ſhe was not pꝛivy to this Contra, and the husband was 360. 

to receive the Boney and might releaſe it, the Adminiſtration be. rar baron 
ing devolved an him 3 And the Recovery of the Þugband-will a: — 
mount to a Devaſtavit, becauſe his Executo2 will be entitled to 

{ue out Execution, and ſo it differs from g Judgment where the 


Acklon is bzought in the Name of the husband and (life. 
Anonymus. Hill. 1 Ann. B. R. 


\ \ / Arrant of Attozmey was given tg- confeſs. Judgment toa (9. 


Feme ſole who afterwards married. In this Caſe the Court n B ,. 
gave leave notwithſtanding the Marriage ta enter Jungment, Foz 33 mr; 


that the Authozity ſhall not be deemed to be revoked 02 counter; F. . G. =- 
manded, becauſe it is fo2 the Hugband's Advantage; like a Ozant 5e 4er 
ok a Reverſion to a Feme ſole who marries befoze Attoꝛnment: Pet rant of Ar- 
the Tenant may, attomn akter wardg; Aliter, if a Feme ſole giyes toren gigen 
a Warrant, of -Attozney and marries z., foz that is to charge the Judgment «- 
Dusband. Ex motione ;. King. Contra Show. g1. and it ſeems sin Feme; 
as reaſonable he ſhould. be charged in this Caſe, ag well as foz a ber * © 
Bond oz other Debt, which he's liable foz during the Coverture, Co. Lic. 


tho not after. 1 Rol. Abr. 351. F. 1. G. 2. F. N. B. 120. F. 310, & 
3 Mod. 186. Cumber. 242. 2 Saund. 213. 4 Co. 61. a Moor 468. pl. 668, 


Ether- 
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Etherington werſus Parrot. Paſ. 2 Ann. Coram: Holt 
C. J. At Niſi prius at Guild-hall. 


1 N 'Caſe fo; Goods ſold and delivered, the Evidence to charge 
wife's Con- 1 the Defendant was, that the Oefendant's Wife bought the 
rats bind Soods to make her Clothes, and that they co habited; On the o. 
from his pre. ther Side it was pꝛoved ſhe was very extravagant, and uſed ta 
ſumedAſſent pawn her Clothes fo? Monep, and get Dzink with the Honey 4 
ny >. That ſhe had pawned one Suit that coſt 7 l. 7o2 208. and being 

reſly di redeemed by the Þusband, pawned them again fo2 leſg ; and that 
nts before ſhe needed no Clothes when ſhe bought theſe, and that the De. 
«5. 113, kendant the laſt Time he payed the Plaintiff, warned the Plaſn- 
425 tiff's Servant not to truſt her any moze, and to give his Baſter 


6 Mod. 239. Notice of it. Et per Holt C. J. 


Ante, 116. 1 Lev. 4. 1 Syd. 229. 


It a husband turns away his Mike, he gives her Credit where: 
ever ſhe goes, and muſt pay fo2 Meceſſaries fo2 her. 
But if ſhe runs away from her Hugband, be ſhall not be bound 
by any Contract ſhe makes. | . ä 
Ante, 113. On the other Side, while they cohabit, the Husband ſhall an- 
yo, 119. Cer all Contracts of hers fo2 Neceſſaries : fo2 his Aﬀſent ſhall be 
1 Mod. 9. pꝛeſumed to all neceſſary Contracts, upon the Acccunt of Coha⸗ 


124, 12 biting, unleſs the contrary appear. 
I Vent. I, 42. 1 Sid. 425. | 


But if the contratp appear, as by the Marning in this Caſe, 
there is no room fo? ſuch a Pꝛelumption. And there was no necel⸗ 
ſity in this Caſe, and Notice to the Servant was ſufficient; 

If a Woman Allo the Chief Juſtice ſaid, that if a Woman takes up Goods, 
takes up Ma- ag Silk fo2 the Purpoſe, and pawns them befoze they are made in⸗ 
puns them to Clothes, the Þugband ſhall not pay fo2 them; becauſe they ne- 


efore they Ver came to his Ale: Otherwile if made up and wozn, and then 
are made in- pawned. | | | 


ro Clothes, 88 
Husband is not liable. Fitz. Det. 41. Cro. Jac. 258. 


Warr verſus Huntly. Paſ. 2 Ann. Coram Holt C. J. 
A. Niſi prius in Middleſex. min 


45 N I \HE Caſe was, An o2dinary Tozking · man married a Mo · 
3 by the man of the like Condition; and after Co- habitat ion fo2 ſome 
Cparate, s time the pusband left her, and during his Abſence, the Cle 
ſhall go to- wozked, and this Aition being brought koz her Dyet, twas held, 
yards her that the Mone ſhe earned would go to keep ber. 

nance. F Wr ee 8 89 Ruſſell 
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Ruſſel & Us. verſus Core. Hill. 2 Ann. B. R. 


Reſpaſs and falſe Impriſonment, by Baron and Feme, per ( 12.) 
quod tiegotia domeſtica of the Þugband remanſerunt in- Mod. Caſes 
feta ad grave dampnum ĩpſorum. After Uerdit fox the Plaititiffs, . Cre. 30: 
it was dbjefed in Arteſt of Judgment, That here being a ſpecial impriſon. 
Damage laid to the Þupband, the Action ſhould have been bought =<2*of Wite 
by him alone. But it was held good, becauſe Matter map be boris of the 
lald fox Aggavatton of Damages, fo which no Aﬀton would lie; + ug in- 
as dzedkitnx his Þouſe, and beating bis Daughter z and yet Tref, feng dan. 


paſs will not lie to beating his Daughter. p. 642. And the JPlatn- num of both, 
h tiff had Judgment. | | | held well af- 


ter Verdict. 
Matter may be laid by way of Aggravation, for which no Action will lie. Mod. Caſes, &c. 26. 10 


Rep. 131. Cro. Car. go. S. C. 2 Salk. 640. by the Name of Ruſſel verſ. Camb. 2 Salk. 593, 394. 
642. Show. 180. 1 Keb 787. : 


Robinſon werſus Greinold. Pal. 3 Ann. Coram Holt 
C F. At Niſi prius at Guild-hall. 


1 the Wife be ever ſo lewd, pet while we cohabits with 5181 8 
her Þugband, he is bound to find her Neceſſaries and pay 145. 
fo2 them ; fo he took her fo better foꝛ wozſe ; ſo if he rung away 5 C. 171. by 
from her, 02 turns ber away: But if ſhe goes away from him, pen. of B»- 
when ſuch Separation becomes notoztous, whoever gives her Cre- Goſpold. 
dit, does it at his Peril; fo2 the pusband is not ltable, unleſs he *K<d-69,&c. 
takes her again; koz then it is as if a Moman had eloped at Com- vent. * 
mon Law, the thereby loſt her Dower; but if ſhe came again, and 1 Lev. 47. 
the husband received her, the Right of Dower is revived. COS Bs 
Husband not liable for Neceſſaries of the Wife after Elopement notorious, unleſs he takes her again. 
Ante, 113, 116, 118. 2 Lev. 16. 2 Keb. 554, Lit. Rep. 307. 1 Roll. 351. Co. Lit. 32. a. b. 


Haydon verſus Gould. 4 Julii, 9 Ann. At the Court 
of Delegates in Serjeants- Inn Fleet: ſtreet. 


NE had JIſſue tinee Daughters. Margaret, married to (14. 

Richard Gould; Elizabeth who married Franklin; and Re- 8 p 17 
becca who married. Haydon; Rebecca depoſited 1801. in the man and Co. 
Hands ok Gould, and took bis Bond payable to Franklin foz her . 
Ale ; Rebecca dien, and Haydon her Pusband took Adminfftra: e te Man 
tion : And now Richard 'Goold and his Wife ſued a Repeal upon to Admini- 
this Stixgeſfton, That Rebecca and Haydon were never married; dus wen o. 
and it appeared in Fat that they were Sabbatartans, and mar- Q. as te the 
rted by one or ther Miniſters fn a Sabbatarian Congregation, 2 ang 
and that they uſed che Fozin of the Common Puper ercept tbe 
Ring; and that they ide together as Man und Wife as long 


8 the "On P 

as the TUoman' lived, viz. Teven Pears : On the other Hand it 

appeared, 'That the Ptatg mere L 4 W nv not l . 
ts; upon whic 


de e Letters of Adminiſtration were repealed, 


- 
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and nem Adn tiſtration granted tc argaret Gould, &c. And non 
at Sentence upan an. Apes us affirmed by the Delegates . 
for Haydon demanding a Right due to him as Pusband, by the 
Eccleſiaſtical Law, muſt pzove himſelf a Pusband accozding to 
that Law, to intitle himſclf in this Caſe : And tho' perhaps it 
ſhould be lo, that the ite who is the weaker Ser, oz the Iſſue 
of this Marriage who are in no Fault, might intitle themſelves by 
ſuch Marriage to a tempozal Right, pet the husband himlelf who 
ts in Fault, ſhall never intitle himſelf by the mere Reputation of 
a Marriage, without Right. Jn this Cale it was urged, Chat 
this Martiage wos not a mere Nullity, becauſe bp the Law of 
Nature the Contra# was ſufficient; and tho' the poſitive La 
ozdatns that Marriage ſhall be by the Peſt, pet that makes ſuch 
a LParri:ge as this irregular only, but not void ; unlels the 
- poſitive Law had gone an and ozdained it expzeſly to be (o. 
Vide Mo. 169, 170. Brad. lib. 4. c. 8, 9. 3 Ja. 1. c. 5, 11, 
But the Court ruled ut ſupra: And a Caſe was cited out of 
Swinb. where (ſuch a Marriage was ruled void: And an Act of 
Parliament was made to confirm the Marriages contrafed during 


the Uſurpation, viz. 13 Car. 2. c. 25. and the nt Fozm of 
Nee Yarriage is, that it was per Pres e Sacris rdimi- 


bus conſtitutum. 
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Pride verſus the Earls of Bath and Montague. Hill. 
6 Will. III. B. R. 


(1. JeAment by Pride againſt the Earls of Bath and * 
* * Pride the Plaintiff made Title, as Peit to George Duke 
The Rule of Albemarle, pzoving himſelf the Son of. one, who 


that H. el was Bother to the Duke, and that the Duke died with: 

2 out Jſſte. The Defendants gave Evidence, that Dutze George 
his Death, had Iſſue Duke Chriſtopher, who conveyed to him: Plaintiff 
holdsonly in gave Evidence that Duke Chriſtopher was a Baſtard, . begotten 
Baſtardeigne Of ſuc h a Moman, who at the Time.of her Marriage with the 
Mulier latd George Duke of Albemarle, was married to another Man, 


utiſne. 


4 1-00 who ves then and yet living. ws this it was Oh, fi 
nce 


— 
— 
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caule it was under an illegal un procured by Weſtbury, which 
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fince Duke George and this Tloman lived together as Man and » Brownl.44. 
culife, and were now dead, the Plaintiff? could not be abmitted to 4 >. 
baſtardize the Iſſue, who was dead alſo; and who, during his 5 co. 96, b. 
whole Life, was reputed and taken to be the legitimate Son of 333 
the Duke, and ſtpled by the Duke himſelf in his Deed of Settle⸗ Court can 
ment, and his laſt Till and Teſtament, his Son and peir; Et not givesen- 
quod juſtum non eſt aliquem poſt mortem facere baſtardum, The ae 
Court held this true of ſuch a Baſtard ag is meant by Lie. in his after Parties 
Caſe of Baſtard eigue and mulier puiſne, i. e. ſuch a Baſtard ag are dead, be- 
is bozn befoze the Eſpoulals of a Father and Mother who marty — ly 
afterwards z and ſaid the Rule extended only to that Caſe. I pro ſalute 
H. marrtes a Woman, and that Woman marries again, living . ar 


H. the laſt Marriage is void without any Divozce ; and the Jury Pitz. Baar 


hs A. Bo SI Bog 


thall try the Fat which pꝛoves it no Warriage : And the Reaſon, 15 S. g. 


why the Spiritual Court cannot give Sentence to annul a Mar- Ref ., 


riage after the Death of the Parttes, is, becauſe the Sentence 34. 
is given only pro ſalute Animz, and then tis too late. 


Rex werſus Barebaker. TY 
fo WR Ss 32 | Poſt 478. 
Ryer of Juſtices to pap ſo much Yonep by Week, till the = cid. 222. 
Child is fourteen Years of Age, is naught 3 foz the Ju. Ke a n 
ſtices have no Power but to indemnify the Pariſh; and that ig Child mall 
only to oblige him to maintain the Child as long as it is oz may NA 
be chargeable, | one $73 ent. z. 


1 I Vent. 336. 
Wood's Caſe. Mich. 10 Will. III. B. R. 


1 Mod. 20. 

Woman big with Child was removed by Order of two Ju- _ _ | 
ſtices from A. to B. and was there bzought to Bed; B. ap- BaRard born 
pealed, and on the Appeal, the (Woman was ſent back to A. Et in B. pending 
per Curiam; So ought the Child; fo2 all was ſuſpended by — 
Appeal: And now the Mother's Right of ſettling upon B. is a- moral of the 
voided ab Initio. [x 1 7 B0N 7 fl =. 
| * K (which is after reverſed) is ſettled in A. Poſt 474, 485, 528, 532. 


Inter Inhabitan. Paroch. Weſtbury & Coſtllam. 
5. 04 e 47 7, 14 6 6 


A Pooz Moman with Child being unmarried, was by Omer of 51. 4:2. 
two Juſtices, removed from Weſtbury in Wilts to Coſtham, 213. | 
and bꝛought to Bed there: Coſtham appealed at the next Sefſlong, 2 lk 474, 
and the Oꝛder was reverſed: Afterwards, by Ower of two Ju - 
ſtices, the Child was ſent to Coſtham z they appealed, and the 
Oper was confirmed, At laſt all was removed into B. R. Et per 
Cur. The Birth at Coſtham did not ſettle the Child there, be- 


% 
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Odder being reverſed, the Batter is no moze than this, that they 
unjuſtly pꝛocuted the Woman to go thither. 


' Regina verſus Murrey. Mich. 3 Ann. B. R. 5 


(5) Rang 
5 | PON a ſpecial Oper of Sefſlons the Queſtlon was, Jt 
me the Husband be ultra mare, and during the Time the Wife 


of his Wife's be got with Child, whether this Child be a Baſtard within the 
going with 18 of Elizabeth. cap 3. > Et per Cur. It the Þusband was out of 
Child, the the four Seas during all the Time of the (Aike 's going with 
Baſtard ; o- Child, the Child is a Baſtard ; but ik he were here at all within 
therviſe not. the Time, it is legitimate, and no Baſtard. And becauſe it did 
Poſ123:433- not appear by the Oder that the husband was abſent all the Time, 


Br. Batardy, the Oder was quathed, — 


Regina ver ſus Weſton. Trin. 4 Ann. B. R. n 


* (6.9 71 \H E Defendant being adjudged the Father of a Baſtard by 
n two Juſtices, Exception was taken to the Owder, iſt, That 
be paid tothe he uns oꝛdered to pap (0 much weekly to the Overſeers of the 
Overſeers 1900 3 Sed non alloc. Foz as befoze the Jnſtitution of Over⸗ 
ſeers, the Juſtices might in theſe Caſes oꝛder the Boney to be 

paid to two oz thzee of the Inhabitants, (ſa now they map to 

| the Overſeers. The ſecond Exception was, Chat it was ſaid, 
Order  _ we the ſaid two Juſtices doth adjudge, 8c. Which is the Stn- 
que te gular inſtead of do; and 1 Cro. 489. was cited to make this 
words of good. That was an Jndiftment on the 3 H. 7. c. 2. againſt Ful- 
Agjudicati- wood and others, quod ipſi cepit foꝭ ceperunt; but the Roll of 
the ſingular that Caſe being ſearched, which is in Hill. 13 Car. 1 Rot. 24. 
Number in. inter placita coron. the Indictment was ceperunt and not cepit; 
ſtead of the wherekoze this Omer was quaſhed. Note; this Cauſe came into 
Court Paſ. 4 Ann, by Habeas Corpus; and the Cale was that 

Weſton had appealed to the Seſſions where the Dwder was con- 

RY firm'd, and 3 — not 14 the r TV: n 
y 18 Eliz. z. King took this Exception to the Return of the Habeas Cor- 
© 2 __ viz. That the Seſſions ſhould have p2oceeded againſt him 
on Recogni- Upon his Recognizance. Et per Holt Chief Juſtice, Jf thep p20- 
By 3 Car. 1. CEeD on the 18 Eliz. the Seffions bas nd Power to commit, but to 
may commit P2OCeeD on his Recognizance: But ik on the 3 Car. 1. the Sell» 
ons map commit as the two Juſtices might have done ; that is, 
unleſs.the Party put in Security to perfo2m the Oper, oz to aps 

pear at the next Selllons. DEE Al 3 700 


i 
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no acceſs, it is a Baſtard; and ſo was the Opinion of my Low 
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Inter the Pariſhes of $7. George and Ft. Margaret's 
Weſtminſter. Mich. 5 Ann. B. R. x 


T PON a ſpectal-Ower of Seſſions, wherein the Fact was (. 
ſtated fo2 the Dpinion of the Court, the Caſe was, That Child, begote 
H. was divozced a menſa & thoro, and afterwards his CTiike was %., 


Vorce a mens 


lived with one Ellis in Adultery, in the Pariſh of St. Giles, and ſa & thoro, 


had ſeveral Childzen called Ellis, and regiſtred as bis. Et per e aten 
Cur. Chen a Woman is ſeparated from her Þusband by ſuch a tard; other. 
Divozce, the Childzen ſhe has during the Separation, are Ba. vi® after 

ſtards; fo2 we will idtend a due Obedience to the Sentence, un- alas 5c 
leſs the contrary be ſhewed; but if Baron and Feme without les found 

Sentence, part and live ſeparate, the Childzen ſhall be taken to Warth us 
be Legitimate, and ſo deem'd till the contrary be pzov'd; fo2 Ac- * 


Acceſs. 


ceſs ſhall be intended: But ik a ſpecial Gerdick find the Man had) Ante, 122. 
Co. Lit. 235. a. 


Hale in the Caſe of Dickens and Collins. 


Inter the P ariſh of Budworth and Townſhip of Dum- 
ply in Lanc. Hill. 5 Ann. B. R. 


Une an Oder made thirty Pears ago, on the Pariſh of ( 8.) 

Bud worth, fo: Maintenance of a Baſtard-Child, bozn in 

the Townſhip of Nether Dumply within that Pariſh, which Oꝛder 

was now remov'd befoze the Court by Certiorariz Jt was held, | 
iſt, That an Oꝛder made upon the Overſeers of any Pariſh by Order for 

two Juſkices, fo2 raiſing a Sum towards the Maintenance of a ene 

"baſtard oz Poo? Perſon, does not determine the Settlement of termine the 
that Perſon in that Pariſh; koz the Right of Settlement is not 8 

conteſted but pꝛelumed. e . 
2dly, That the Clauſe in the Statute of the 13 & 14 Car. 2. Statute 13 

c. 12. which pzovides that diſtinct Townſhips of large Pariches © 14 1. 

in the Mozthern Countries, ſhall reſpectively pzovide fo2 their relates only 

Pooz, under the Penalty mentioned in the 43 Eliz. c. 2. muſt be 70 N 

underſtood with Reſpect to the Maintenance ok pooz and impo- Poor 2. 

tent Perſons, and not with Reſpef to Baſtardg who are p2ovi- Baarss, 

ded foz by other Statutes: But if a Baſtard be grown up, and 

by Accident grow impotent, he may be relieved as a poo Perſon 

within that Statute. - 


R 2 Regina 
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Regina verſus Odam. Mich. 12 Ann. B. R. 


(9) Ader fo2 PBaintenance of a Baſkard-Child was excepted to 
perro rag by M2. Page, Becauſe the Defendant is upon Sight of the 


ment of a Onder to pay 91. in Goſs, and after that ſo much weekly, Et 
* grols. per Cur, By the Statute the Juſtices are to take Order for Re- 
326, lief of the Pariſh, and Keeping of the Child, by Payment of 
1 Vent. 336. Money weekly, or other Suſtentation ; and this map be only In- 


ante, 121. demnikping the Partſh foz Money laid out beloze the reputed Fa- 
ther was found. 


BILLS of EXCHANGE. 


Clark werſ. N 3 W. & M. Coram Holt C. J. 
At Niſi prius at Guild-hall. 


Having a Bill of Exchange payable to him, and he 


'*] 
A. gives 3 being indebted to B. in a Sum of Money, (ends and 
— indozſes this Bill to B. Afterwards B. ought Aſſump- 


on C. in Pay- ® ſit againſt A. fo; the Money, and on non Aſſumpſit A. 
_ _—_ gave in Evidence this Btil of Exchange indoxſed, and that it had 
Nor allow lain (0 long in B.'s Pands after it was payable, and reckoned it 
as Evidence g Mone paid und in his Hands; but it was difallowed; foꝛ 
on non ad a Bill ſhall never go in Dilcharge of a pꝛecedent Debt, except it 
ef: pail, be Part of the Contract that it ſhould be ſo, Jf A: ſells Goods 
* 139. to B. and B. is to gibe a Bill in Satisfaction, B. is diſcharged 
Show. Ce, though the Bill is never patd, fo2 the Bill is Payment: But 
36. otherwiſe, a Bill ſhould never diſcharge a precedent Debt 02 

z Salk. 442- Contra# but if Part be recety' d, it hall be only a wa of 

the old Debt foz fo much. | 


2 


Hodges 


/ 
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Hodges ver ſus Steward. Paſch. 3 W. & M. B. R. 


N an Ation on the Caſe on an inland Bill of Exchange bzought (2. 
[ by the Jadozlee againſt the Ozawer, theſe rollowing Points | 

were reſolved. PETS ge 
itt, A Difference was taken between a Bill payable to J. S. oz Bill payabls 
Bearer, and J. S. o: D2der; fox a Bill payable to J. S. oz Bearer, 10 K. or 
is not aſſignable by the Contract, ſo as to enable the Indozlee to — 1 
bung an Aﬀton if the Dzawer refuſe to pay, becauſe there is no charge the 
ſuch Authozity given to the Party by the firſt Contract, and the Per. 
Effect of it is only to diſcharge the Dꝛawee, ik he pays it to the 5 me * 
Bearer, though he comes to it by Trover, Theft, oz otherwiſe, 3 Mod. 86. 
But when the Bill is payable to J. S. 02 Order, there an erpyeſs 2 
Power is given to the Party to aflign, and the Jndozſee map 
maintain an Aion. 82 | 

2dly, Cho an alignment of a Bill papable to J. S. 02 Bearer, Put ſuch ac 
be no good Alignment to charge the Dzawer with an Ackton on 2", 
the Bill; pet it is a good Bill between the Judozſoz and Jndoxſee, Indoffor. 
and the Judozſo? is liable to au Action foz the Money; fo2 the In- Po. 133. 
dozſement is in Nature of a new Bill, 5 1 2 _ 

3dly, It being objected, That in this Caſe, there was no g. Prowing a 
verment of the Defendant's being a Werchant, Jt was answer'y i e 
by the Court, that the Dzawing the Bill was a ſufficient Mer. that Purpoce 
chandizing and J2egotiating- to this Purpoſe. 2 Vent. 295, 

athly, The [Plaintiff vectared on a ſpecial Cuſtom in London. 
fo? the Bearer to have this Action. To which the Defendant 2 Vent. 292, 
demurred, without traverſing the Cuſtom ; (o that be confeſſed jt, eu. 298. 
whereas in Truth, there was no ſuch Cuſtomz and the Court 86. 

was of Opinion that foz this Reaſon, Judgment ſhould be given 
fo2 the Plaintiff; fo2 tho' the Court is to take Notice of the Law 
of Berchants, as Part of the Law of England; pet they cannot Poſt 
take Notice of the Cuſtom of particular Places; and the Cuffom Mod. Ce, 
in the Declaration being ſufficient to maintain the Aion, and that 9 
being confeſſed, he had admitted Judgment againſt himſelf, General In- 

5thly, "Twas held that a general Indebitatus Aſſumpſit pill not debifatus will 

lic on a Bill of Exchange fo2 want of a Conſideration, fo2 P is but il ef Ee 
an Evidence of a Pzomile to pay, which is but a Nudum pactum; change. 
and therefoze he mult either bung a Special Aﬀion on the Cuſtom „ent. 12. 


of Merchants, 02 elle a general Indebitatus againſt the Dzawer . 


to? Yonep received to his Ae. Judgment pro Quer. | 2 Keb. 695, 


713,755,522. 


; Pinkney 


— 
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_ Pinkney verſus Hall. Hill. 8 Will. III. B. R. 


a. <3) D the Cuſtom of England where there ate two joint Traders, 
of Bill upon and one accepts a Bill dzawn on both fo2 him and Partner, 


rwo Pariners ft binds both, if it concerns the Trade; otherwiſe if it concerns 
n the Acceptoz only in a diſtind Intereſt and Reſpect, 


concerns the Joint Trade. 5 Mod. 398. 6 Mod. 36. 2 Salk. 442. 


Clark verſus Pigot. Paſch. 10 Will. III. B. R. 


(„ COLARK having a Bill of Exchange payable to him oꝛ ©: 
ear ch — der, puts his Name upon it, leaving a vacant Space above, 


Joes not ac, und (ends it to J. S. his Friend, who got it accepted; but the 
rually tranf Money not being paid, Clark bzought an Indebitatus Aſſumpſit 
deres againſt the Acceptoz: And it was objeted on Evldence, that the 
4 Dꝛoperty was transferred to J. S. Et per Holt C. J. J. S. had it 
— * in his Power to af either as Servant oz Alignee: Ik he had fil- 
15> led up the blank Space making the Bill payable to him, that 
would have witneſſed his Election to have recetv'd it as Jndozſee; 
but that being omitted, his Intentton is pꝛeſumed to a# only as 
Servant to Clark, whoſe Name he would uſe only in Ozder to 
wzite the Acquittance over it. | 


Anonymus. Mich. 10 Will. III. Coram Holt C. 7. 
At Niſi prius at Guildhall. 


d A ant wm papable to A. 02 Bearer, being given to A. and 
83 loſt, was found by a Stranger, who transferred it to C. fo2 


perſon find- u valuable Conſideration; C. got a new Bill in his own Name. 
ing it, but Et per Holt C. J. A. map have Trover againſt the Stranger who 


nor aan, found the Bill, foz he had no Title, though the Payment to him 
Polt, 123,284. would have indemnified the Bank; but A. cannot maintain Tro- 
Cro. El. 723. vet againſt C. by Reaſon of the Courſe of Trade, which creates 
Gro:Jac 634. a Property in the Allignee 02 Bearer, | 


Hard. 111. 


Anonymus. Mich. 10 Will. III. Coram Holt C. J. 


At Niſi prius at Guild-hall. 


Indorſor 1s 


ndorf dozſes it to B. B. cannot ſue A. unleſs he firſt endeavour to 
rac" find out the firſt Dzawer to demand it of him; fo2 the Jndozſo? 


uo I is only a TUarranto? foꝛ the Papment of the Dzawer, and there⸗ 
ide infra 


r foze liable only on his Default z and ſuch Endeavour muſt be let 


Perrice cont, fozth in the Declaration. 
Poſt, 133. Show. Rep. 319. Poſh, 127. pl. 9. / 


2 Allen 


( 6.) A of Exchange being made payable to A. oz Omer, A. in 


{ 
| 
| 
| 
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Allen verſus Dockwra. Mich. 10 Will. III. Corum 
Treby C. J. At Niſi prius at Guild-hall. 


Bill was drawn on: Sator papable in thee Days 3 Sutor C7.) 
broke, the Perſon to whom it was payable kept the Bill by r 8 
him four Pears, and then brought Aſſumpfit againſt the Dꝛawer : vas no 
Et per Treby C. J. (When one dzaws a Bill of Exchange, he cbargeable 
ſubjects himſelf to the Papment, if the Perſon on whom it was Nodes i * 
dzawn refuſes either to accept '02 pay: Pet that is with this Li- Drawce's 
mitation, that ik the Bill be not paid in convenient Time, the Nen par: 
Perſon to whom it is papable ſhall give the Dzawer Notice there. venicnr tims 
of ; fo2 otherwiſe the Law will imply the Bill paid, becauſe there Pot, pl. 9. 
Commerce, if a Bill may riſe up to charge the Dzawer at any Lill. 234 
Diſtance of Time ; when in the mean time all Reckonings and | 1 


Accounts are adjuſted between the Dzawer and Dzawee. 


Jackſon verſus Pigot. 10 Will. III. B. R. | 
Talk 2 


119 Plaintiff declared on a Bill of Exchange dzawn by J. S. Protec 
on the Defendant, dated the 25th of March, 1696. payable dun tenor. 
a Month after Sight, and that poſtea ſcilt. 27th of April, 1697. bill= after 
be ſhewed it to the Defendant, and he pꝛomiled to pay it ſecundum „ Nl Bl. 
tenorem billæ præd. After Gerdict fo2 the Plaintiff on non AC. A N 
ſumpſit, it was moved in Arreſt of Judgment that this Manner of 

declaring was abſurd, it being impoſſible to pay ſecundum tenorem 

billæ at the Time ot the Pꝛomiſe. Et per Cur. Mhere the Time 

of Payment is paſt at the Acceptance of the Bill, the Acceptance Foſt 129, 
can be only to pay the Money; and ik he was ſo abſurd ag to pꝛo E 
miſe to pay the Money ſecundum tenorem billæ ; pet that is no 

moze in Law now, than a Pꝛomiſe to pay the Money generally. 

But it is better to declare in ſuch a Cale on a general Pꝛomile to 

pay the Money. Per Holt C. J. 6 eee 


Lambert werſus Pack. Paſ. 11 Will. III. Coram 
Holt C. 7. At Niſi prius in London. 
f Is. | „ 8 * f (9.0 
What things 


N Afton on the Caſe was brought on a Bill of Exchange are n<cedury 
againſt the'Jndozſoz, and it was ruled by Holt C. J. upon 10 be proved 
Evidence. 1ſt, That there is no need to prove the Drawer s Hand, doctor f 
becauſe, tho' it be a fozged Bill, the Indozloz is bound to pay it. Bil! of E- 
2dly, The Plaintiff muſt pzove that he vemanded it of the Ozaty- ai , 
er, 02 him upon whom it was d2zawn, and that he refus'd to pay it, the Indel ec. 
02 elle that he (ought him and could not find him; fo2 otherwiſe ate pl. 7- 


Ante 126 
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he cannot reſozt to the Jndozſoz. 3dly, That this was done in 
Ante 123, COnVenient Time; fo2 if they ſtand and are reſponſible a conve. 
pl. 9. ment Time after the Aſſignment and no Demand made, the In⸗ 
dozſee (hall not charge the Jndozſoz. The Time fo? fozeign Bills 
is thiee Days, and no Allowance is to be made foꝛ Sundays and 
Holy-days 2: Serjeant Wright cited a Caſe of one Tracy, who 
ſtood a Meek after the Indozlement, and the Jndozſee loft hig 
| Money; which Holt Chief Juſtice thought was too ſfraits; but 
i a Bill be ſuch Matters muſt be left to the Jury. 4thly, It is a Mueſttor 
endorſed whether Motice muſt be given, 02 no; but tis fair to give Notice, 
wHy 0p, 5thly, That the Demand muſt be pꝛoved ſubſequent to the Jndoyſe: 
ir may de fil. ment; fo? if it was pꝛecedent, he could only at as Servant to the 
led upby the Jtido2ſo2; and fo the Demand was tnſufficient to charge the Jn: 
2 agg dozſoz, 6thly, It a Man Indoꝛſes his Name upon the Back of 
ment to AQ Bill Blank, he puts it in the Power of the Indozſee to make 
charge the what Ale of it he will, and he may uſe it as an Acquit tance to dif. 


Indorſor, or 


» 


n 
* 


an Acquit- Charge the Bill, oz as an Alügnument to charge the Jndoſoz. 


tance. So it ↄthly, In Caſes ot Bills purchaſed at a Dilcount, this is the 
23 ber Difference ; if it be a Bill payable to A. o2 Bearer, tis an abſo- 


diſcount. lute Purchaſe ; but if to A. 02 Dzder, and it is indoꝛſed Blank, and 


ance, 126, filled up with an Aſſignment, the Indoꝛſoꝛ muſt warrant it as much 
BP as if there had been no Diſcount. | | 


Starky verſus Cheeſeman. Mich. 11 Will. III. B. R. 


83 P declared on a Bill of Exchange againſt the Dꝛawer, 
againſt _ ſhewing that the Party on whom it was dꝛawn, refuſed to 
Praveris Pap it, per quod onerabilis devenit, &c. but laid no expreſs Þ20: 
Living an Miſe : Pe alſo laid an Indebitatus Aſſumpſit and a quantum me- 
expreſs Fro- ruit, There was Judgment by Default, and a TUrit of Enquiry, 
1 Vent. 152, und now Carthew moved in Arreſt of Judgment, that he has ſet 
153. kozth the Cuſtom, but has not declared on an expꝛeſs Pꝛomiſe; 
3 Lev. 250. and he argued that it is not enough to ſet fozth a Contract fo? 


„ Ooods, ratione cujus the Defendant became indebted, Kc. no? 


44 
1 Mod. 14. q Submiſſion to an Award, ratione, &c. And that without al- 


82 = ledging an expzels Pꝛomiſe, it muſt be taken koz a mere Action 


of Deceit upon the Warranty, to which the pzoper Anſwer is 
non-Cul. and then it cannot be joined with the Indebitatus Aſ⸗ 
ſumpſit and quantum meruit. Vide Hard, 486. Hob. 180. 2 Keb. 
695, Win. 24. 1 Cro. 302. 1 Ro. 302. 2 Cro. 306. 2 Ro. 
366. 1 Keb. 878. 1 Sid. 160. Northey anſwered, that it was 
-  Cufficient to count upon the Cuſtom ; becauſe the Cuſtom makes 
90 both the Obligation and the Pꝛomiſe. And Holt Chlef Juſtice 


held the dzawing of the Bill was an actual Pzomile ; and Judg- 


ment was given pro Quer. 


| 
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Mitford verſus Wallicot. 12 Will. III. B. R. 
TY? E Plaintiff declared on a Bill of Exchange dated the ,£<."? 


ccepran 
28th of Oftober, payable at double Alance; and that the after the os 
Dekendant on whom it was dꝛawn, accepted the lame the 3ſt of 1 
December, and pꝛomiſed to pay ſecundum tenorem billæ præd. And 1 4 
it was objected. in Arreſt of Judgment after Uervdi#, that there «mourts co 
could be no Acceptance ta pay ſecundum tenorem billz ; becauſe AT . 
the Time of Payment was elapſed at the Time of the Acceptance: ney gene- 
Sed non allocatur. Foz if after the Time of Payment is elapſed, 3 
H. accepts the Bill, the Acceptance ig good ; and the Subſkante 


of the Pꝛomiſe is to pay the Money. Judicium pro Quer. 


Clerk verſus Martin. Paſ. 1 Ann. B. R. 


Note was given by the Oefendant, whereby he pꝛomiſed to (12. 

pay to the Plaintiff o: Oꝛzder, ſo much Money. The Plain 3 
tiff bꝛougbt an Acton on this Note, and declared on the Cuſtom nor on a pro- 
of Perchants; and likewiſe laid a general Indebitatus Aſſumpſit, miſſory Note 
and on the general Jſſte entire Damages were given. Upon 8 
Motion in Arreſt of Judgment the Court held, That this is not Ante, 125. 
within the Cuſtom of Merchants, and being no Specialty no Aﬀton 5 _ 13. 
can be groundedion it: Then twas anſwered, that being void, no —_ 
Damages could be intended to be given fozit. Sed non allocatur ; 
fo? it is not a Matter inſenſible ; but inſufficient in Law. And 


Judgment was arreſted, Vide infra. 


Pottet Ver ſus Pearſon. Paſ. 1 Ann. B. R. 


Rro2 of a Judgment in the Common Pleas on a like Mote; (13. 
the Plaintiff declared, that there was a Cuſtom within Lon- 

don among Merchants trading there, that if a Werchant ſigned 

a Note, pꝛomiſing to pay to J. S. oz Der, 8&c. that he became 

bound by the Cuſtom to pay, &c. And A. Cherley would have df- 

ſtingulſhed this from the fozegoing Cale, being laid as a ſpecial 

Cuſtom in London, and that confeſſed by the Judgment by Nil p,q, 364. 

dicit. Sed per Holt C.J. This Cuſtom to oblige one to pap by Ante, 125. 

Note without Conſideration is void and againſt Law. Ex nudo 

pacto non oritur Actio. The Judgment was reverſed, 


8 Eaſt 


— 


3 


1 


Eaſt verſus Eſſington. Mich. 1 Ann. B. R. 


(14) [| Nydoxſee declared on a Bill of Exchange againſt the Dzawer, 
123 and the Bill was, Pray pay this my firſt Bill of Exchange, my 
tion on afirſt ſecond and third not being paid; and the Jndozſement was ſet 
vill, antof out in this Manner, that the Dꝛawer indorſavit ſuper billam 
het the ie: illam, content. billz illius ſolvend. to the Platntiff, without (het. 
cond and ing that it was ſubſcribd. On non Aſſumpſit and Uerdi# pro 
chire fte Quer. Jt was objetted in Arreſt of Judgment that there was na 
aided after Averment that the ſecond and third Bill was not paid, which is a 
Verdict. Condition pzecedent: Sed non allocatur : Et per Cur. That muſt 
be intended, fo2 the Plaintiff could not otherwiſe habe had?a Ger- 

dict: And koz the ſame Keaſon alſo, the Jndozſement which was 

1 Vent. 109, {tkewiſe excepted againſt as ſet fozth in the Declaration, was held 
1 Las 89. good, being aided by the Gerdict, the Court comparing it to an 
1 Sid. 428. Acklon of Debt, by an Aſſignee of a Reverſion, without chewing 
Sn Toe an Attozument, which on non debet is uided by Uervi# ; fo? if 
the Jidozxſement be neceſſary to transfer the Bill, ſo is the At: 
tozmment to paſs the Reverſion. Ergo, as the Attoznment ſhall 

be ſupplied by the Jurp's finding Debet, fo ſhall the Jndozſement 

by their finding Aflumpſit. - $48 1 


Lucas verſus Haynes. Paſ. 2 Ann. B. R. 


in4,15-) J N Trover foz a Bill of Exchange, the Caſe upon Evidence 
of the Name 1 was, That the Plaintiff had a Bill of Exchange dꝛawn upon 
only coesnot the Defendant, and ſent it by J. S. to the Defendant to get it ac: 
88 * cepted; J. S. left it with the Defendant, and afterwards the ill 
being loft, the Plaintiff brought Trover fo2 ft, and J. S. was now 
the Plaintiff's Witneſs fo2 this Matter, and becauſe the Plaintiff 
| had tnvozfed the Bill, it was obfefed that J. 8. could not be a 
Ante, 126. TUitneſs ; and this Point being ſaved, the Court were all of O⸗ 
pinion, that the bare Jndoz\ement, without other Mozds purpoz⸗ 
ting an Alignment, does not wozk an Alteration of the P2oper- 
ty; foz it may ſill be filled up, either With a Receipt o; an Afﬀſign- 

ment, and conſequently J. S. is a good TUitnefs. 


1 Butler verſus Crips. Trin. 2 Ann. B. R. 
Bill 2 


to me or Or- I) ER Holt C. J. Pay to me or my Order ſo much, is a Bill of 
bc 14 Exchange, ik accepted, and this is the only way to make a 


Caſes, 29. by Bill of Exchange without the Intervention of a third Perſon, 
— : 


Borough 
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Borough ver ſus Perkins. Mich. 2 Ann. B. R. 


Rro2 of a Judgment in C. B. Jn Caſe on an inland Bill of « +7. ) 
Exchange bzought agalnſt the Dꝛawer, and Judgment foz uo #<!«inz 

the Plaintiff by Nil dicit: :. Raymond fo? the Plaintiff in Er- Bill. apaing 
ro: urged, that it doth not appear by the Declaration that the be Drawer, 
Bill was pꝛoteſted, and ſince the Statute 9 & 10 W. 3. no bebe 

Action lies againſt the Dꝛawer unleſs there be a Pꝛoteſt made as fort». 
that Act requires; and this ought to appear in the Declaration; W. cap. 7. 
fo2 at Common Law the Party had no Remedy againſt the 
Duwer, without Notice firſt given him of Non-payment, And ante 127. 
if the Statute does not make the Pꝛoteſt neccfſary, it does no- 
thing. My. Parker cont. It does not appear the Bill was ac- 
cepted by Under wꝛiting, without which it is not within the Sta- : Lin. 234. 
tute, and without it a Pꝛoteſt cannot be made; fo; a Pꝛoteſt was 
not neceſſary at Common Law in Caſe of inland Bills, as it was Mod. Caſes 
in Caſe of fozeign Bills; but ſuppoſing it were within the Sta. 25. 
tute, yet the Pꝛoteſt need not be ſet foꝛth in the Declaration, but 
this is to be conſidered at the Trial; fo2 if the Dꝛawer receive 
Damage fo2 Want of a Pꝛoteſt, and the Damage amounted to s C. vlg. 
the Ualue, tis a total Diſcharge; if leſs, pet fo2 ſo much. Holt Cafes 80, 81. 


C. J. In inland as well as foreign Bills of Exchange, the Der: Brough verſ; 


ſon to whom it is payable muſt give convenient Notice of Mon. 
payment to the Ozatwer z fo? if by his Delay the Dzawer receive 
Piejudice, the Plaintiff thall recover: à Pꝛoteſt on a fozeign ycoren vas 
Bill was Part of its Conſtitution ; on inland Bills, a Pꝛoteſt ig not neceſſary 
neceſſary by this Statute, but was not,at Common Law; but bange e 
the Statute does not take away the Plaintiff's A#fon fo2 Cant inland Bills 
of a Pꝛoteſt, no2 does it make ſuch Cant a Bar to the Plaintiff's * Common 
Action; But this Statute ſeems only in Caſe there be no Pꝛo⸗ N 

teſt, to depzive the Plaintiff of Damages o2 Intereſt, and to give 

the D2awer a Remedy againſt him foz Damages if he make 

no Pꝛoteſt. Quod Powel conceſſit, and that a Pꝛoteſt was ne: 

ver let koꝛth in any Declaration ſince the Statute, | 


Buckley verſus Cambell. Hill. 7 Ann. B. R. 
"P'v£ Piaintitf declat'd upon a Bill of Exchange dzawn 33 


Amſterdam, payable at London at two Ulances, and did Uſanee; tho 


not ſhew what the two Ulances were; and Judgment was given Weber. 
pro Def. foꝛ the Court could not take Notice of fozeign Uſances 
which varied, being longer in one Place than another. 
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( 19. ) 
H. indorſed 
two Notes in 


BILLS of EXCHANGE. 


Hill & al werſus Lewis. 


Ction upon the Caſe fo2 1701. 108. The Plaintiff declar'y 
ſeveral Maps, viz. iſt, Upon two Bills of Exchange a. 


Satisfaction gatnft the Indozloz. 2bly, Apon a Mutuatus. 3dlp, An Indebi- 


of a Dcbr, 
and before 


tatus Aſſumpſit fox Money laid out fo2 the Uſe of the Plaintif, 


Receipt the Upon an Aſſumpſit pleaded, the Caſe upon Evidence was, Moor 


Drawer 


broke. Quæ- 
re, Whether 


a Sold ſmith ſubſcribed two Notes payable to the Defendant; the 
Octendant on the 19th of October indozfes theſe two Notes, and 


rhe Indorſor bes them and eight others to one Zouch, to whom he was in- 


could be 


charged ? 


Mod, Ca ſes 


37. 


Poſt, pl. 20. 


debted; Zouch the 19th of October, betwixt the Hours of eleven 
and twelve, brought chele Motes to the Platntiffs, being Gold. 
(miths, and they accepted them, and gave to Zouch other Bills, 
and (ome Money; and akterwards the ſame Dap, the Plaintiffs 
recetv'y Money upon other Bills of the laid Moor, and might 
have had the Money due upon thele two Bills, if they had been de: 
manded; but in the Night following about Midnight, Moor bzoke 
and ran away, and whether the Plaintiffs 02 Indozloz ſhould loſe 
this 170 l. 10s was the Queſtion. 
And the firſt Queſtion was, hether the Acceptance of theſe 
Bilis in Satisfation fo2 ſo much Money, be a good Diſcharge of 
the Indozſoz? And Holt C. J. held, That Gold-\miths Bills were 
governed by the fame Laws and Cuſtoms as other Bills of Ex- 
change; And every Jndozſement is a new Bill, and fo long as a 
Bill is in Agitation, and ſuch Jndoxlements are made, all the Jn- 
dozſoꝛs and every of them, are liable as a new Ozawer. That by the 
Law generally, every Indozſoz is always liable as the firſt Dzawer, 


By Cuſtom AND cannot be diſcharged without an actual Payment, and fs not 


the Indorſor 
is only liable 


diſcharged by the Acceptance of the Bill by the Indozlee; but by 


in Default of the Cuſtom, this is reſtrained, viz. The Acceptance is intended 


the firſt 
Drawer. 


Ante, 128, 


12 


Poſt, 133. 


6. 


Indorſee 


muſt have 
convenient 


to be upon this Agreement, ſc. That the Fndozſee will receive it 
of the firſt Ozawer, if he can, and ik he cannot, then that the 
Indozſoz will answer it; as if the firſt Dzawer be inſolvent at the 
Time of the Jndozfement, oz upon Demand, refuſes to pay it, 
02 cannot be found, And the Indoztoz is not diſcharged without 
atual Payment, until there is ſome Neglect 02 Default fn the Jn- 
dozſee, as if he does not endeavour to receive it in convenient 
Time, and then the firſt Ozawer becomes inſolvent. 

The lecond Point was, what ſhall be thought convenient Time to 
endeavour to receive ſuch Bill? Et per Holt C. J. In caſe of fozeign 


Time ge de- Bills, he upon whom it is drawn, hath thꝛee Days to pay it, and 
the Judozſee of ſuch fozeign Bill, need not demand Papment until 


mand it. 


the ſaid thiee Days be expired; and ik he upon whom the Bill is 
d2awn, become inſolvent in the ſaid Time, the Jndozſo2 is charge: 
able, and after the thzee Days, the Jndozfſee map pꝛoteſt it; And it 


ſcems the ſame Time ought to be allow d fo inland Bills, tho twas 
2 | 


urged 


"BILLS.of EXCHANGE 133 


— 


urged that fo2 kozeign Bills a longer Time was required; in Re- 
ſpect the Diawee was to receive Advice from the Dzawer. 
And the Chief Juſtice in his Otreftion to the Jury ſaid, That convenient 


what ſhould be thought convenient Time, ought to be accozding Time is c- 


cording ro 


to the Uſage among Traders in ſuch Caſes, and upon all the tue Uſage of 
Circumſtances. That the Plaintiffs had ten Bills deliver'd to Traders, 
them together; and that perhaps they had other Aﬀaits that hin⸗ 11 
dered them from going preſently to receive theſe two Bills, and particular 
that they receiv'd two other Bills the lame Day, The Chief Ju- Caſes. 

ſtice left it to the Jury to conſider, whether the Time in this 

Caſe were conventent Time oz not; And if the Plaintiff had con- 

venient Time to receive his Boney, then to find koz the Defen- 

dant, otherwiſe fo2 the Plaintiff, And they upon Confideration 


found fo2 the Plaintiff; upon which the Plaintiff. pzayed to take 


the Uerdict upon the Indebitatus Aſſumpfie, Et per Chief Juſtice, veraia may 


Pou cannot take the Uerdi# upon any Part of the Declaration, be taken up- 
but that to which Evivence was given, and here twill be good, % x64 dah 
if found upon the Bills of Exchange; but if the Evidence be-ap: claracion, to 
plicable to any other Part of the Declaration, you may take it $"< te. 
upon any ſuch Part to which the Evidence is applicable. And be- .p,licabic. 
cauſe Zouch had ſwoꝛn that he receiv'd the Benefit of, and had been 

ſatisfied with the Bill he took of the Plaintiff, by which the De: 

fendant was diſcharged againſt Zouch; the UGerdic was taken up⸗ 

on the Indebitatus Aſſumpſit fo: Money laid out fo2 the Defen- 

dant's Ale; And fc ſeemeth the Jndozſement by the Defendant 

to the Plaintiff was good Evidence of a Requeſt to pay the ſa:d 

Money to Zouch. Now Exception was taken that one Bill was 

payable to the Defendant only, without the Mozds, or his Order, 

and therefo2e not aſſignable by the Indozſement; and the Chief 

Juſtice did agree that the Indozlement of this Bill did not make 

bim that dzew the Bill chargeable to the Jndozlee; Foz the ane, we. + 
Mozds, or to his Order, give Authozity to the Plaintiff to al, Aſtgnment 
ſign it by Tndozxſement z and tis an Agreement by the firſt Dzawer * N nor 
that he would anſwer it to the Aſſignee: But the Indozſement of — 8 

a Bil which has not the Mods, or to his Order, is good, og of charges the 


:, . 


the Indozloz chargeable to the JndozCſee. 9 7 


the lame Effet betwixt the Indozſoz and the Indozſee, to make — wot 


Harry verſus Perrit. Trin. 9 Ann. B. K. 


A Ction on a pꝛomiſſozy Note againſt the ſecond Indozſoz, and en 


the Plaintiff declar'd without any Averment, that the Mo- ef in the 
ney was demanded ok the Dzawer, 02 the firſt Jndoxſoz. And this ame Man- 


was held good upon Motion in Arreſt of Judgment; koz the In- ner ** the 


Drawer. 


dozſo2 charges himſelf in the lame Manner as if be had oziginally Ante, 126, | 
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— Biſhops, Archbiſhops, &c. 


Biſhop of St. David's ver. Luc 5 Paſ II W. III. BR. 
fp 795 ,. . W124 


Poſt, 25 T5 Biſhop of St. David's,. was ſued in a Court hely- 
Ol, 294. 


” 


Biſhop ciced at Lambeth, befoze the Archbiſhop of Canterbury himſelt 


before the in Perſon, fo: Simonp, and feveral other Offences; and 
N now he moved fo2 a Pꝛohibitton; and the Suggeſtion 


for Simony. Wag, that he was cited to Lambeth, and not to the Arches, and 
Mod. Caſes, alſo that he was cited befoze the Archbiſhop himſelf, and not be: 
=c. 165 foze his Uicar General, and the Pzoceeding againſt him was in 

% Dwer to a Depiivation, Et per Curiam, 


Biſhop may off, The Archbiſhop hath a pzovincſal Power over all the Bi. 

pn ſhops of his Pꝛovince, and map hold his Court where he pleaſes; 

vicar Ge- And he map convene befoze himſelf, and ſit Judge himſelf; and 

neral. ſo map any other Biſhop; fo2 the Power of a Chancelloz 2 Ut: 
car General is only delegated in Caſe of the Biſhop. 

Biſhop may - 2dlp, The Court held, that the Spiritual Court might pꝛoceed 

be puniſh'd to punich him fo2 any Offence done againſt the Duty of his Ol. 


bid fice as Biſhop, and as it relates to that. Foz Eccleſiaſtical Per: 
Cour: for lons ate ſubject to the Canons; thofe of 1640. have been que- 
any eee tioned, but no Doubt was ever made as to thoſe of 1603, And 
Day of his 08 the Clergy ore under different Rules and Duties, it is but 
Office. reaſonable that if an Ecclefiaſtical Perſon offend in his Eccleſi⸗ 
aſtical Dutp, he ſhould be puniſhable fo? it in the Eccleſiaſtical 
Court, eſpecially if it be in a Matter, fox which he is not pu⸗ 
niſhable- at Common Law; and it is but fit the Clergy Gould 
have a Power ta purge their own Body from ſcandalous Mem⸗ 
5 Co. 6, bers, Cawdry's Cale was remarkable, ko he was depziv'd fo! 
preaching againſt the Common Paper; and pet being the firſt In⸗ 
ſtance, there was another Puniſhment appointed by the Statute, 
Vide 31 E. 3. c. 4. 2 Inſt: 586. The Eccleſiaſtical Court may 
r puniſh any Eccleſiaſtical Officer fo: Extoxtion. They map punich 
may puniſh fo; forging of: Oꝛders, Vide Keb. 39. They may puniſh Perjury 
5 committed in a Spiritual Court, and a Spiritual Matter, as Ma⸗ 
commirzed trimonp; not in d tempozal Matter, as in Contraas, (but this 
in an Ee is not ſettled, per Holt) Vide 3 Cro. 788. Simony is determing 
clevaltical ble in the Spiritual Court, and not here; fox it was not ſuppoſed | 
Matter. At Common Law, which is the Reaſon there was no Damages in 


d Qunare 


— err n 


Bifhops, Archbiſhops, c. 135 

a Quare Impedit. Vide 4 Co. 49. b. 3 Inſt. 204. Biſhop dep2ived 
foz Dilapida tions. | 1 

A Pꝛohibition being denied, the Archbiſhop went on and gave 
Sentence of Depzivation againſt the Biſhop of St. David's; up: 
on this the Bilhop of St. David's appealed to the Delegates : 
and in Mich. 11 W. 3. ſuggeſting that by the Common Law the N 
Archbiſhop alone could not depzive a Biſhop, and that the Dele- z. un. 
gates refuſed to admit his Allegations, he moved fo2 a P2ohivitt- 
on, urging that all Biſhops were Barons, and inter ſe Peers. 
Et quod par in parem imperium non habet. And that tho a Bt- 
ſhop may be cenſured, pet he cannot be depzived by an Archbiſhop, 
becauſe their Tempozalties which are pꝛotected by Common Law, 
are concerned; Vide, 14 E. 3. c. 3. But ft ought to be done by 
Convocation, [ which Holt C. J. ſaid was a new Fancy of Sir 
Bartholomew Shower's ] 02 by the Eccleſiaſtical Commiſſton. | 

{ereupon Holt C. J. and the reſt held, an Archbiſhop had _ 50 
Power over his Suffragans, and might depzive them; that Bf- Dirind not 
ſhops are Co-ozdinate; 02 Pares jure Divino, but not jure Huma- Humano. 
no, otherwiſe their Inſtitution would be to no End. That their 
Peerage is by reaſon of their Barony ; that ſeveral Abbots ſate in 
the houſe of Lo2ds in fozmer Times, and it might as well be p2e- 
tended they were therefoze exempt from the Biſhop and could not ; 
be depzived. That by the Common Law the Archbiſhop has a me- \*<bbiſhop 
tropolitical Jutisdicion; and that Archbiſhops are over Biſhops, policical ju. 
as well as Biſhops are over the other Clergy; that his Power riſdiftion o- 
was uſurped upon and diminiſhed by the Pope, but reſtozed to 1 
its Extent at Common Law, by the Statute of H. 8. That by Law; 
allowing his Power to viſit, ali is admi ted; foz2 he that may Wa d by 
' viſit may depzive as well as cenſure, theſe being but ſeveral De- But reger 
grees of Eccleſiaſtical Puniſhment ; and by the 26 H. 8. and the by the Sta- 
1 Eliz, c. 1. the only Power given to the Eccleſiaſtical Commif: wre of #- 3. 


He that can 


4 3 


ſioners was to viſit, without a Mozd of Depzivation ; pet they vidr, can de- 


were always allowed a Power to depzive: From the Time of H. 2. prise. 
till H. 8. there hardly is an Inſtance of the Depzivation of a Bl. 
ſhop, And it is true, that befoze the 17 Car. 1. c. 11. confirmed 
by 13 Car. 2. c. 12. Which takes awap the Court of High Com- 
miſſion inſtituted by 1 Eliz. thoſe Depyivations that are of Bi⸗ 
ſhops, are by the Court of Eccleſiaſtical Commiſſioners ; pet 
the Reaſon of that was only becauſe ft was the eaſier and ſhozter 
(Way, That it is not to be queſtioned but a Biſhop may be de⸗ 
pived, Vide 11. Co. 49. he may be depuved ko Dilapidations. ,, ige 
And it is as plain that the Lab takes Notice of no other Dower . 
that regularily can depzive him; fo2 if Iſſue be whether a Parſon ©» bo 2 
be depzived oz not, the Court muſt waite to the Bichep; and if Fug write te 
Iſſue be whether a Biſhop be vepzived oz not j this Court muſt mite che wary 2 
to his Archbiſhop to certify z and to what Purpoſe ſhould the 23 fetter 48. 


H. 8. c. 9. againft citing. out of the Dioceſe, ſave the Power of ed ts the 
the Archbiſhop over his Biſhops, if he had no Power: Vide to Arebbimop. 


the a 


8 . _ o — — 
1 * 
: - is TM.” > EY 0 
— hd A * - E = b- 
a z A <A au T5, — — — 
7 1 — — —_ — = C_ = — - = - 
—__— 4 — ay p — : . — - Dos Cle, — — — — VIEW — —— — — 
” 3 3 E * — . —— — — — a. . — | = Nl P F — „ A — — — 4 x ju... D 8 — 
» — ͤ —T-.. a = OY. — * * = —— DA . A 2 
— —ñ——H — — . — — * 233 3 * — — - =_ 
_— 7 - af * + — >< Dy es TD 2 4 4 


r * 0 e 


i 


136 nd Biſhops, Archbiſhops, &c. 


2 


—_— ow 


the ſame Purpoſe 29 Car. 2. c. 9. 13 Car. 2. c. 11. The Po: 
strictly bibition was dented, and ozdered that the Suggeſtion be entered 
Prohibition on Reco2d, that the Court might enter their Reaſons ok Dental. 
canno:' for, Et per Holt C. J. It it be inſiſted on, a Prohibition cannot be 
till Suggeſti- moved fot, till the Suggeſtion be entered on a Roll, Afterwards 
2 on Holt C. J. ſaid, that the Biſhop of St. David's moved the Houſe 
ok Lows foz a TUrit of Erroz upon this Dental of a Pꝛohibition, 
and it was there held, no TUrit of Erroz lay, | 
Antiently Biſhopricks in England were antiently Donative by the King, 
RN and with good Reaſon, for the King was Patron; he indow. 
tive by the ed them with their Lands and Baronies, and then the Ceremony 
Ling Ab, Was Inveſtiture per annulum & baculum, the one a Symbol 
Tire, Of the ſpiritual Marriage with the Church, the other of the paſto- 
Co. Lit. 344. ral Care and Charge over Chriſt's Flock. After many Scuffles 
N between the Popes and Kings of England, twas ſettled at laſt in 
King John's Time, Firſt, That the King ſhould ſuffer a free 
Election, but that that ſnould be founded on his Conge d'eflite, 
And 2dly, That the Biſhop ſhould not have his Temporalties till 
he ſwore Allegiance to the King; but that Confirmation and 
Conſecration ſhould belong unto the Pope; by which means he 
gained in Effect the Diſpoſal of Biſhopricks, till 25 H. 8. which 
takes away the Papal Juriſdiction, quod vide. Afterwards by the 
1 E. 6. c. 1. all Biſhopricks were made Donative z but the 8 Eliz, 
c. 2. has reſtored the Statute of the 25 H. 8. and thereby hath 
made them Elective in England; but in Jreland they are Do- 
native by Letters Patent at this Day. Mote, By the Council of 
Lateran, and the Decrees of Alexander 3. no Man was to take a 
Benefice from Lay- hands, per Whitlock Witherington, 69. b. 
per Doderidge, That the original Letter of Agreement is to be 
found in Matthew Paris and Eadmerus. Gide 1 Jones, 160, 
Lat. 37, 233. Palm. 457 a g | 
Manner of The Manner of making a Biſhop, as well in Caſe of Tranſla- 


creating and tion as new Creation is thus. When a Biſhop dies, the Dean and 
tranſlatin 


Der 8 Chapter certifie the King in Chancery, and pray his Licenſe to elect; | 


upon this, the King gives his Conge deflire, upon which they 
elect, and then certifie the King, Archbiſhop, and Party; and 
then the King by his Letters Patent gives his Royal Aſſent, and 
commands the Archbiſhop to confirm and conſecrate bim; where- 
upon the Archbiſhop: examines the Election and the Party, and 
then confirms the Election and Conſecration himſelf. This is the 


Manner of proceeding in Creations, and it holds likewiſe in 


_ Caſe of Tranſlation, ſave only that he is not conſecrated, for a 
Conſecration is like an Ordination, Character indelibilis, and 

_ ſuffices for ever. See 1 Jones 100, £ l 
2 When a Biſhop is tranſlated, the old See is not void by the Ele- 
Ermation, ction, till that Election is confirmed: For tho? he be elected, the 
norEleQion, King may not conſent, nor the Archbiſhop confirm; and it is not 


makes form- | I 
er Prefer- reaſon 


ments void. J 2 


reach in Actions of D 


reaſonable they ſhould loſe their old Preſentment till they gain 
the New. 1 Jones 162. | 5 | ; 
And in caſe of Creation, not till Conſecration. Per Doderige; 
UUiddzington. 69. b. ey IT IN © 
As there are four things required to complete a Parſon, ſc, Requiſces 
Preſentation, Admiſſion, Inſtitution and Induction; ſo there are l 
four things analogically requiſite in making of a Biſhop: Ele- 
ction, which reſembles Preſentation z Confirmation, which re- 
ſembles Admiſſion 5 Conſecration, which reſembles Inſtitution z 
and Inſtallation or Inthronization, as in the Caſe of an Arch- 
biſhop, 8 reſembles Induction, Per Doveridge ; TUiddzing- 
ton 6 + Vs | 
Heretofore when a Biſhop was to be tranſlated, there was no Tranfltion 
Election, for the Rule of the Canon Law was, Eledus non poteſt antienclywas 
eligi ; and becauſe 'twas pretended he was married to the firſt .f — 
Church, which Marriage could not be diſſolved but by the Pope, Pope. 
therenpon Petition was made to the Pope, and upon the Pope's 
Conſent, the Party was tranſlated ; this was ſaid to be by Poſtu- 
lation. Ctde Middz. 48. b. ſed per Cur. This was an Uſurpa- 
tion and againſt Law, and reſtrained by 16 R. 2. and 9 . 4. c.9. 
and Tranſlations are ever by Ele&ion, and not by Poſtulation, 


1 Jones 160. 


Breach in Actions of Debt, Co- 
venant, Caſe, &c. 


Coleman verſus Sherwin. Mich. I W. & M. B. K. 


one J. S. vemiſed to the Platntiff fo2 ſeven Pears, virtute cujus 350. 79. 

he entered and was polleſſed; and the Defendant and one A. Pine 

by bis Command, entered upon the Plaintiff; and that neither imporrs « 
the Defendant noz the ſaid J. S. had oz ought to have demiſed the bin Cove 
P2emiſſes,but at the Time of the Demiſe, one R. was ſelz ed in Fee; che Intereſt 
the Defendant pleaded that J. S. was ſeized, and had Power and Funes, 
Right to demiſe, abſque hoc that R. was (ſeized, &c. And abſque . t, * 


hoc that the Dekendant entered and kept him out; the * Carth. 97 


I N Covenant, the Plaintiff declared, That the Defendant and ( «.) 


— 


_ we „ 


Breach. in Actions of Debt, &c. 


— 


520. 


llob z. the Attlon is founded upon the Covenant; in Law implied in the 


Wow Dimiſerunt and therefoze as the Intereſt granted by that 


CCo2d is joint, ſo is the Covenant impozted by it: And then 


the Afton as to this Beach of their being not ſeized at the Time 
But ſeveral of the Demiſe, ought to have been againſt both the Lefſozs, and 


as to ſubſe- 


quent Act. Cannot be maintained againſt the Defenvant alone: But as to the 


Where Other Byeach, viz. That the Oefendant and one A. entered, the 
Gomes ac Aion is well enough brought againſt him only; fozit is bis own 
Breaches, Ac, and in Conftrution, each did demiſe, and it is a ſeveral Cove. 
Defendant nuünt as to their. own Acts ſubſcquent. 2dly, The Court held, Tyat 
3 as the Plaintiff might well aſſign ſeveral Beaches, the Defen. 

dant might as well purſue and traverſe them; but Judgment was 

given fo2 the Defendant, becauſe, the Action was not againſt both 


the Leſſozs, and the Plea was good. Vide Show. 79, Meſme Caſe, 


Meredith verſus Alleyn. Paſ. 2 W. & M. B. R. Incr. 
Hill. 1 W. & M. Rot. 20. 


8 "JEBT upon a Bottomree Bond; Defendant craved Oyer, 
Where De- and the Condition was, that it ſuch a Ship returned with- 
fendant in ten Meeks, and gave an Account of the Pꝛofits, then, &c. The 


pleads mat- 


"rofExcuſs Deékendant pleaded, that the Ship was loſt and did not return; 
thatadwitsa the Plaintiff replied the Ship wag not loſt, Et hoc petit quod in- 
Non-perfor- quiratur per patriam. The Defendant demurred, and ſhewed fo? 


- mance, 


Plainis Cauſe, that no Bzeach mas alllgned in the Replication: Shower 


AS argued fo2 the Defendant, that without. a Bzeach, the Plaintiff 


Branch in had no Cauſe of Action, and the Condition by craving Oyer, ts 
his Replica- become Part of the Recozd. And he relfed upon 1 Saund. 102. 
tion. But the Court gave Judgment in this Caſe fo2 the Plaintiff. Et 


1 per Holt C. J. In all Caſes (that of a Bond to perfom an Award 


Sid. 180, £XCepted) if the Defendant pleads a ſpecial Matter, that admits and 


1 18. excuſes a Non-perfodmance, the Plaintiff need only anſwer and 
199, 233, falifie the (pectal Matter alledged; koz he that excuſes a Mon⸗ 
yelv. 78. perfozmance, ſuppoſes it; and the Plaintiff need not ſhew that 


Pap "Rk which the Defendant had ſuppoſed and admitted: But if the De- 


| Caund-108. fendant pleads aPerfozmance of the Condition, tho" it be not well 


pleaded, the Plaintiff in his Replication muſt ſhew a Bꝛeach; fo2 
then he has not a Cauſe of Action unleſs he ſhew one. The Rea- 
Reafon of [ON Of that Cale ok the Award is fingle ; it is becauſe, tho an 9- 
the Dif. Ward be made, pet it may be void in Whole oz in Part: And there: 
ferenee in (Oe the Plaintiff muff not only ſhew the Award, that the Court 


Bond u pen. May lee that there was an Award, but muſt allo ſet fozth the 


form Award, Brach, - that ſt map appear likewiſe that the Mon-Perfozmance 


16 88 2% was ok a good Part of the Award, and not of a void Part there: 


3 rd 320, Of ; fo} in that it need not be perfozmed. 2 Cro. 472. But if the 
1 Lev. 34,53. nt pleads non ſubmiſit 3 and (0 foxes the Plaintiff to | 


3 Lev. 17: Ihe, there need be no French det out, 1 Sid. 590. = _ 
3 . | Stagg 


: Roll, Abr. tzff demutteb. Et per Cor, ff, There being no erpꝛels Covenant, 


a & of £© = , wand 


k 
| 


r 
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Breach in Actions of Debt, ETC. 139 


3 


Stagg verſus Hind. Trin. 6 W. & M. B. R. 


N Covenant the Plaintiff declared, That the Defendant cove- < . 
nanted to pay yearly, during the Plaintiff's Life, at the two ff ther 

Feaſts of Michaelmas and Lady-day, 31. 68. 8d. by equal Poz- Year arLagy- 

tions, and ko: Beach aſſigned, that 31. 6s. 8 d. foz a Pear 4 last, was 

at Lady-day laſt wag atrear and unpaid; The Defendant demur⸗ well. % ge 

ted, and objetted that it does not appear when the Money be. neral De- 

tame due; foz it might be behind and unpaid at Lady-day, and "tg 

yet might become due at Michaelmas, oz the Lady-day befoze. ow. 9. 

But the Court held this well enough upon general Demurrer, 

and gave Judgment pro Quer. 2 1 


Smith verſus Sharp. Mich. 7 W. III. B. R. 


EBT foz 5001. upon Articles, in C. B. and Judgment by 4 

Nil dicit. 4 TOrit of Erroz was bought in B. R. Jt was {22% 233 
aſſigned foz Ertoz, that whereas the Defendant was to tender a to convey to 
Conveyance to the Plaintiff, his Heirs 02 Afigns, the Bꝛeach 2 3 
aſſigned was, that the Defendant had not tender'd a Convepance har be did 
to the Plaintiff, and fo not purſuant to the Covenant, by which vor convey 
he is to tender to the Plaintiff oz his Angus. Vide 3 Cro. 348. 80004. 
Accord. Sed per Cur. The Difference is between doing a Thing Diverfiry be- 
to a Yan 02 his Alligns, and by a Yan 02 his Alligns ; if a wen cove 
Thing be to be done by a Pan oz his Afigns, the Bzeach muſt 319.0... 
be in the Disjunitive, that it was not done by him oz his Aſſigns. by H. or his 
But where a Ching is to be done to a Man oz his Alligns, it is fer 1 
ſufficient to aflign ko: Breach, it was not done ta him; fo? an; Keb. 443. 
Alignment ſhouly.be intended to be done to the Plaintiff himtelk, 
and ik he align his Intereſt, then to the Alügnee, and if he did 
aſſign over his Intereſt, that ought to be ſhewed on the other 
Side, Judgment afirmed. | roy 


/ 


Farrow verſus Chevalier. Trin. TI W. III. R R. _<5-) 
| | has * = g Fo 3 OW not to buy or 

( Pa by the Baſter. againſt his Servant, on a Covenant — — 
not to bup oz (ell without the Maſter's Leave within two Breach, That 
Years ; and Beach aſſigned that he had, diverſis diebus & vici- direrſis die- 


bus, between ſuch a Day and ſuch a Day, (old to H. and to le. bu ln 


bus, between 


veral other Perſons unknown, Goods to the Ualue of 100 1. ſuch « Day 


Iſſue was upon this, and Gerdick fo2 the Plaintiff, and moved in N 


Arreſt of Judgment, that the Bzeach was uncertain as to Times to H. and fe- 
and Perſons; Caſes cited pro & con. 3 Cro. 916. 2 Cro. 567. veral other 
„ i 3 bY er, Ray . Co 
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Bond to = 
tain Bieuth; but 


Diverſity. Beach. And this is certain 
Crs: liese atjother Aton de woll 


Brel. 4. very fo? the lame Net 
4 2 Gobld J. agreed and 
$165 125. oh Stätute, tis not enoug 


(6.9 ASE, fo that the Detendant, in Conſideration of 20 l. p20: 
aumpvrro C rhj(e> to deliber- on 07 bekoze the fifth" of January, twen, 
upon or be- [ uarters of Coꝛn out of a Ship into a Bar e, to be bought 
Ford od Ab op e Plaintiff to receive the lad Coꝛn, and afigits co? Beach, 
da a bare, Shit the Dekendant non deliberavit the, ſad twenty Anarters 


tobe brought ſuper dictum quintum diem Januarii,, Dekendänt pleaved gon 
bythe Plain Alfumpfit, and Gerdic fo} the Plaintiff; it was mov'd in Atteſt 
that he did ok Judgment, that the Defendant might have vellyrt d the twen.⸗ 
nor delſter ty Quarters before the fifth of January. After Debate it was 
upon J, beth per Holt E. J. upon great Confivetatioh, bit, Eber this 
nary, is WAS Foby without the Uerdict, koz the Barge was to be bought 
good. by the Platntiff, and the Defendant was to deliver the Com in⸗ 
o that Barge, ſo there maſt be a Concurrence of both Patties 

;Lev,:93, The Defendant could not make a Tender Fo Oe the Platntif 
z Vent. 221- kg accept bekoze the lalt Dap; and therefoze ſince the laſt Day fs 
| the Time appointed, when the one is obffged to deliver, and the 
other to accept, it ſhall not pzeſumed, that the Plamntiff was 

there befoze the Time, ready to accept the Con 155 his Bar ge. 
vide 2 Keb. Vide 3 Cro. 14, 73. Adly, That it was clearly helped by the Uee- 
. ditt; becauſe if there had been an actual Delivery, it might have 
been given in Evidence upon non Aſſumpſit, and then the Jury 

2 Saund. 3 50. could not have found fo the Plaintiff, Vide 1 Sid. 15. 1 Saund. 

| 228. 1 Vent. 119. Jubgment pro Quer. 42 

Ni. B. As to the 1ſt Point Holt C. J, (aid, There was no Oc- 

ralion to vefiver His Opinton as to that, firice the ketönd Point 

mide an End of this Cate. But he ſaid, tf ſuch a Cafe bid hap⸗ 

pen, he believed, he would not be politive, thut ſuch a Declatation 

would be good; (o they gave no abfotute Opinion as to that. 
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Breach in Actions of Debt, Se... 141 
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Tompkins verſus Pincent. Mich. 1 Ann. B.R. 


EBT fo2 Rent; the Plaintiff declared upon a Demiſe made (7. 
D the 25th of Auguſt, it W. 3. of a Meſſuage, Habendum 1 
fo2 ſeven Pears, incipiend. a 24 die Januarii, Reddendum quar- pecial Days 
tetip at the kour moſt uſual- Feats in the Year, ſc. Michaelmas, of Paymenc 
St. Thomas, Lady-day and Midſummer, the Rent of 3 J. 108. by 
per Annum; the firſt Papment to be made at Michaelmas next; dendum, the 


und ſhews that 141. de redditu prædicto pro uno anno finito Rent muſt 

24 Detembtis, Anno 13 W. 3. aretro füerunt, &c. Unde Actio, ey „ 
Rc. The U vant demurted. MY). Mompeſſon took this Ex⸗ that, and · not 
ception to the Detlatatfoti, That there is no Pear ending the dn 


24th of December, but it ends at St. Thomass Dap, accozd: 
ing to the Reddendum, which is the 21ſt bf December; quod 
Curia contefſit : Foz where ſpecial bet of Pupment are limitey 
by the Reddendum, the Rent muſt be computed accowing to the 
Reddendum, and not accowing to the Habendum; and the Com: 
putatton of the Rent atcowitig to the Habendum ts only where 
the Reddendan ts genetal, ſcilicet, pietding and paying quarter: 
ly ſo much Rent; upon which the Platntiff prayed Leave to diC- 


Vivian verſus Campion. Paſch. 4 Ann. B. R. 


DE Plaintiff as Heir declared, That his Anteſtoz per In- 8.) 
dentufam ſuam, cujus alteram partem Sigillo of the Leſſee, A 
U Sigillat.) hic in Curiam profert, did demiſe; and that the chePremiges 
Leſſee rovenanted to repair from Time to Time, and to leave in were out of 
Repair z aud then thewed that his Anteſto! died Anno 10 W. 2. Kerker ber 
and fo2 Breach aligned quod primo Apr. Arino tertio Reginæ nunc, 10 Annos, 
& per 10 Anhos ante tune, the Piemiſtes were out of Repair, Ak. el _ 
ter Uerdii fo2 the Plaintiff it was mov'd in Atteſt of Judgment, ccgorgrims. 
rf, That the Mord Sigillar. is wanting. 2vly, That Part of the beld wel. 
ten Peats lncutred in the Life of the Anceftoz, and that this was 
a hard Azion, Et per Holt C. J. ff; * The Cant of siginat. 18 * i vent 10 
tuted by the Uervict, and the Pleading over. 2dly, Ir the Pie. Far: 86. 
miſſes were dut of Repair in the Tinie of the Anceto2, and con. 
tinued fo in the Tine of the Heir, it is a Damage to the Pelt; 
and the Jurp give as much in Damages as wil put the Premiſſes 
in Repatt z but hereby no Damages b,. given in Reſpet of the 
Length of Time thep continued in Decay; but in Reſpet of 
what it will coſt at the Time of the Action dzought to put the Þ2e- 

_ Wiſes in Repalt ; therekoze per decem Annos was frivolous ; and 
be ſaid that this is not a hard Action; and good Damages are 
always given in theſe Caſes, becauſe the Damages recovered 
ought to be applied to the Repair of the Pzemiſſes. 
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The City of London werſus Vanacre. Trin. 11 W. III. 
| B. R. | 


8 PON a Habeas Corpus, the Conſtitution ot the City 
Franchiſe | | of London as to the Eletfon of Sheriffs was teturnd, 


granted to a and alſo the Cuſtom koz making By-laws; and that 
4 7 Car. 1. a By-law was made, that no Freeman of the 
gullted by Clty choſen to be Sheriff of London, ſhall be exempted from 
By-Law. that Office, unleſs he will take his Dath that he is not worth 
1 22 10000 J. and bꝛing with him ſix Perſons as Compurgatozs, ſuch 
; Lev. 293. us ſhall be appꝛob d of; and that upon open Pꝛoclamation made 
5 Mod. 438. jn Guild-hall of ſuch Choice, be being called to come and take 
i Lev. 15. upon him the Office of Sheriff at the next Court, and enter into 
a Bond of 10001. to take upon him the ſaid Office, upon De- 
fault ſhall fozfeit the Sum of 4001. and ik he does not pap that 
within thzee Months, ſhall fozfeit 400 1. moze. Upon the Mo: 
tion fo2 a Procedendo it was objected. 1ſt, This is not within 
the Cuſtom fo2 Making By-laws, becauſe the Conſtitution of She: 
T. Jones 145- iff is by the Charter of King James, which is within Time of Be- 
— 127 moꝛy; Sed non allocatur: Foz where a Franchile is granted fo; 
Membersare the Benefit of a Bodp Politick, the Body Politick has Power 
22 incidently to regulate that Franchiſe fo2 the Publick Benefit, 
© uncer2® And this By-law is only to require ſubſtantial Perſons to un, 
the Corpora- Dergo that Office; and as every Member has the Benefit of the 
3 4 dy Franchiſe, ſo they are compellable by Penalties to undergo the 
in Caſes OQChatge and Burdens to which the Body Politick is liable. Se⸗ 
where they Cond Objection, that the Party elet may be indided fo2 Refuſal; 
—_—_— in- Sed non allocatur; fo2 though he may be indicted and fined to the 
He that is Ring, pet that will not ſave the City⸗Franchiſe; therefoze that 
phe. "gown ſhall not hinder the Fozfeiture on the By-law. Third Dbjection, 
Notice or That the By-law does not p2ovide that the Party ſhall have an? 
the At of JNotice of his being eleted, and the ]Pcrſons who ate the Sub⸗ 
the Bocy.re- jects of the By-law are all the Freemen; and it is not the Free- 
Keilw, 116. men but the Livery-men, who are to be p2eſent at the Elefſon. 
1 Roll. Abr. Sed non allocatur: Foz ſuppoſing that, yet the Freemen are te. 
BE. 240. Preſented by the Livery men; and he that is repzeſented muſt 
Allen 78. take Motice as much of the Act of the repzeſentative Body, 
march 163 ag if pyeſent; beſides, the Eleckton is a notozlous Suns; and 


Style 13,124 there is a Pꝛoclamation en it. 
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Cuddon verſus Eaſtwick. Hill. 2 Ann. B. R. 


p.law that all Strangers coming into thePozt of London. 
| Daune Mer CityPozters to rd their Foods Kc. ts 1 
held Naught ; Et per Cur. They may make a By-law that none ſhall imploy 
but Free-men ſhall be Pozters; but to confine Strangers to taper 
none but 2 axe City-Pqzters, is unreaſonable. 1ft, Be. 8. C. Mod. 
cauſe ił the Efty will appoint no Pozters, they habe no Remedy Caſes 123. 
againſt the City, And 2dlp, Strangers cannot know who are 
City-Ponters,; noꝛ compel them to ferve them. Vide poſt, Titte Po#, 192. 
Cozpozation. 


CARRIER 


Lane verſus Cotton. Paſ. 12 Will. HI. B. K. 


& Cartferis ſable in teſpe# of his Reward, and not of the G ner lu. 
Hundzed's being anſwerable over to him; fo2 the Pun⸗ bleinrewett 
dꝛed is liable by the Statute of Wincheſter, but he was 2 Re- 

bet Common Law; and the Reaſon why Robbery did Coin 8 
not extule him, was, becauſe it might be by Conſent and Combi⸗ 


nation carried on in ſuch a Panner, that no P2oof could be had 
of it. Per Holt Chick Julffce,. ha * od 


* 


Che) 
Certiorari 
not to be 
ſerv'd after 
the jury 
1 
1 Syd. 317. 
2 Keb. 138, 
141, &c. 


Certiorari, Recordari. Jens Cons 


Rex verſus North. Hill. 8 Will. III. B. R. 


Peace, and pleaded not Sullty; and after the Jury 

were gone out to conſider of their UerdiX, he delivered 

in a Certiorari ; and the Juſtices return'd the Aerdic, 

as it was held well ; fo2 it cannot be delivered after the Jury is 
oꝛn. | | 


| T pe Defendant. was indicked befoze Juſtices of the 


6 Mod. 61, 62. 1 Sid. 296, 1 Mod, 41. 6 Mod. 17. 


. 
Lies not to 
. of 

aol-delive- 


ry. | 
Poſt 1 50, 151. 
Except for 
the King. 
Cro. Jac. 484. 
Poph. 144. 


2 Rol. Rep. 


28.1 
Hob. 135. 


(+). 
Poſt, 200, 
263, 396. 
Certiorari 
lies on a 
Judgment 
given by the 
Cenſors of 
the College 
of Phyſici- 
ans for wale 
Practice. 

1 Keb. 818. 


2 ꝑKeb. 43, 129. 
e. 


3 Mod. 9 4, & 


Anonymus. | Paſ. 9 Will. III. B. R. 


Motion was made fo? a Certiorari to remove an Indidment 
of Barretry, found at the Seſſions of Gaol-delivery; and 
one Nurſe's Caſe was cited, wherein ſuch a Motion was grant⸗ 
ed. But per Cur. Tis never granted to remove an Indictment 
found -befoze Juſtices of Gaol-velivery, without ſome ſpecial Caule ; 
ſa it is of the Old Baily ; and if ſuch Certiorari ſhould be granted, 
and the Cauſe - ſuggeſted ſhould afterward appear falſe, a Proce- 
dendo ſhould be awarded, | | 


Groenwelt verſus Burwell. Trin. 12 Will. III. B. A. 


E Cenſozs of the College of Phyſicians have Power by 
their Charter, confirmed by At of Parliament, to fine and 
impziſon fo2 male Pꝛactice in Phyfick ; and accozdinglp they con- 
demned D2. Groenwelt fo2 adminiſtring inſalubres pillulas & noxia 
Medicamenta, and fined and impziloned him: And the Queſtion 
being, whether Erroz oz Certiorari lay, &c. It was held per Holt 
Chief Juſtice, | 
if, That Erroz would not lie upon the Judgment, becauſe 
their Pꝛoceeding is not accozding to the Courle of the Common 
Law; but without Jnditment oz kozmal Judgment: Pet, 
2dly, That a Certiorari lies; fo2 no Court can be intended er- 
empt from the Superintendency of the King in this Court of 
B. R. It is a Conſequence of every inkerioz Jurisdidion of UBe- 


cod, that their Pꝛoceedings be removeable into this con 
n 


— 3 — 1 — Pat — — - OY a b 


inlpeck the Recozd, and ſee whethet they keep themſelves within 
the Limits of their. Jurigditton, Vide 3 Cro. 499. By the 

23 H. 8. c. 3. the Comtmiioners of Sewers are to tettity r 
Pꝛoceeding into Chancery; and the 13 Eliz. c. 9. ſays, the Com- March 196, 
miſſioners ſhall not be compelled to make any Certlütate: Upon Vent 9, 
this, by Miſtake, they thought themſelves not accountable on a 1 Lev. 288. 
Certiorari; and tefufed to obep a Certiorari iſſued out of the Nm. 186. 
King's Bench; and fo? this the whole Body ok the Commilll. | 
oners were lald by the Heels; U n 
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Anonymus | Mich. $ wil li Bk. 


1 Cettiorari was to remobe an Oder againſt J. S. touching ( 4.) 
A kozeign Salt, which being temovd appear d to be an Ozder bat. 97- 
touching Salt; (without kozeign) And it was held not to be te, c de be 
moved, fo2 this Cauſe,” thete being no ſich Order. ud Order, 


4 — — - * _ 2 
1 6s 7 83 . ae 5 
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2 Salk. 452, 


. » wa n . C 
. 1 gen ren eng 3x3 
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Dr. Sands's Gafe. Palch. 10 Will. III. f. R. 


TY Daths appointed by the Statute ok the 1 W. & M. e. 9 (.) 
were tender d to Dy. Sands by two Juſtices of the Peace, <2" 0 
and he refuſing. to take them, it was certified to the Judge of ac. RC 
ſize, and by him into the Exchequer; atcozding to the Statute bf Recuiancy, 
the 7 & 8 W. 3. c. 27. And now a Certiorari was pꝛaped to re- , 
move it hither, and a Surpziſe and Trick upon Di. Sands was Fol. 149. 
ſuggeſted. - Allo the Cale ok james Duke of York was cited, 4 loft. 294, 
who being pꝛelented upon the 3 Jae. x, c. 4. foi-not toming td 295. 
Church, at the Quarter-Sefſtons, it was remov'd hither by Cer- 

tiorari, But Holt C. J. held, it could not be granted, becauſe 

it would perfettly evade the Statute; koꝛ when it is once in this 
Court, it cannot be ſent back again, which would render the 
Statute of nd Sffeck, becauſe the Party cannot be pzoceeded 
againſt hete; and that the Caſe ok the Duke of York was the 

only Caſe wherein it was ever donn. 
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A vere /Daers of .CommiMoners of Sewets are removed (.; 
into B. K. by Certiorari,” the Court does not file them, Exceptions | 
but hear Counſel upon the Matter of them bekoze filing ; koz if 0 8 taken 
they are good, the Coutt mut grant a Procedendo, which they debe 
cannot do aftet they are filed, Sed per Cur, Trin. 4 Ann. B. RK. fore che Fi- 
Te will file them in any Caſe where no apparent Danger js like- 8%; Cage, 
Ip to efifue by the Delay, _ u | | 1 * 43. 


FER ITY PECILACICIER 


„ e ede Need N 
. oY The Cake 7 CardfiBadge. Tab. 12 wil tit. "Ia 
Tg 72 . 2. e,. e * w oe 
0.3.) rtain Oxders, of Juſtices made: purſnant to a palvate 25 
Moog, 6 fo2 repatring Cardiffe · Bridge, were remov'd ot 


Wales. and Court cculd not ſend a Certiorari to the Jaſtices of the Bente in 
Counties Pa- Wales; becauſe it might be ſent by tbe Court of Gzand Seſſtons, 
_—_—_ which was as the King's Bench, and which by this Means was 
146. Skipped over and render'd uſeleſs, Sed non allocatur: *Tts the 
Pop. 144 Conſtant Piadice to ſend them into the Counttes'Palatine, and 
A -64» pet thep have oziginal Jurisdiction, and the ſame Courts within 
2 Keb. 685, themſelves; The Counſel foz the Velſh Jurisdictfon ſaid, | this 
7241797, &0- differ d, becauſe the Jutisdiction of Counties Palatine was de. 
Allen, 43. . rived. from the Crown: But this was not regarded. And the 


1 

= 0Q 

Styl. 67. Chlek Juſtice ſaid, That in Caſe of Sewers; this Court en? 
: 

| 

| 


fivesof the bo by Certiorariz and one Objectlon was made, That this 


qulres into the Natute of the Fact befoze they grant a Certiorari, 
that no Biſchief map happen by Jnunvations in the mean Time: 
but this is only a diſcretfonary Execution of their Authozitp, fo2 
where-eber anp new Juttsviction is ereded, be ft by pz(bate 02 Gy 
lick Act of Parliament, they are ſubject to the Jnlſpections of this 
Court by CUrit of Crroz, 07 by Certiorari and compar and 8 


Rex Verſus Levermore. Trin. 12 wi. itt, B. N 


\ Ceitiorari iſſued to remove a Convizion of Deer-ſiealing, 
and the Juſtices return'd two Affivavits, and a Mens. to 
Fn 3 and the Return was er as en $5 21010 


cs.) Rex verſ Brown & Wt; Mich." 12 Wil Ill. TY 


Variance. 
Certiorari to 


remove In- Wm Brown, francis Wood, and 9 Fosbrook,. were 
N ſointiy indicted at the Seffionsz and Brown was alto (e- 
got remove erally tndictedz and Wood and Fosbrook: and one J. S. were in. 
indietment dided in another Indictment; and a Certiorari was awarded to te- 


pu * move all Indiaments; in quibus iidem Willielmus, Franciſcus & 


Poſt, 151 Leonard. indictati ſubt; without ſaying vel aliquis eorum indidtat. 
1 exiſtit. Et per Cur. None of the Jndictments are remobed, but 
658 '* onlp the joint Indictment fieſt mentioned, and the Juſtices't anon 
1 Ran on the others wüten Contempt. 


| TENT <> u Wy: 114 7 opt 294 
1 1 - Ss 1 
1 Bult " f Us of 14 FF E493 
uy * ' 
0 > | : ww 
N - * 1 * P - 4 ” + A 
* * f * 1 * ” Fo 4 , "'® 4 $4 4 4 +. " fs ' — 5 f * 
* . - * Se #- * 7 TJ 4 i ' ; 4 3 1% 15 
. . 121 1 C 4 £3 « g 1 
Ss a . . T K ly 2 & 4 #0 2 | 7 | 


(8. ) 


" © + * 8 
2 " * 8 * a — 2 * of * * 
* 4 * * , N N 9 3 * . a 1 P Y 
4 * = 23. 83 „ . Loy * ** 2 — rY > Wes N . 2 * Y 1 Tel N Y Py a 


—_—_— 


Certiorari, Recor 


* * * 


dark 1347 
Domina Regina verſus Paroch. St. Mary's in the 
Deviſes. Paſ. 1 Ann. B. R. 
| ( 16. ) 


N a Certiorari to return an Oper it was returned, cujus 2 
quidem tenor ſequitur in hæc verba, and not, qui quidem be return'd. 


ordo ſequitur in hze verba ; and it was quaſded fo2 this Reaſon, 854 493 
7 &c 


I Keb. 252. 


Regula Generalis. Paſ. 1 Ann. B. R. 


A Rule was made that no Certiorari ſhould be granted to re⸗ l 
move Owers of Juſtices, from which the Law has given Order of Ju- 
an Appeal to the Seffſons, bekoze the Matter be determined on fices nor to 
the Appeal, becauſe it hinders the Puvilege of appealing and deer 
that ik any Over be removed befoze Appeal, it ſhould be ſent down peel whars 
again: But if the Time of Appeal be expired, that Caſe is not — 2 
within the Rnle. Per Holt C. J. But afterwards in Mich. 4 Ann. dal erbies. 
B. R. in the Caſe of the Inhabitants of Shellington, it was held, 6 Mod. 40. 
that Advantage muſt be taken of this Rule upon the Motion to file 


the Oper, koz that after it is filed, it is too late. | 


Domina Regina verſus Naſh. Mich. 1 Ann. B. R. 


p E Defendant was convicted of Deer ſtealing, and a War C .. 

rant was awarded to the Conſtable to levy, &c. Pe accozd , no Superſe- 
ingly diſtrained, and then came a Certiorari to remove the Con⸗ 2 
viition; and after the Recozd removed, the Conſtable ſold the begun before 
Goods, but would not part with the Monep, oz return the Mar- cher ifued. 
rant. And the Court held, Re es 

iſt, That the Conſtable might well pzoceed in the Execution 
after the Certiorari, becauſe it was begun befoze, and the Certi- 
orari no moze ſtays it than a CUrit of Erro2 of a Judgment in Yelv. 6. 
C. B. ſtays the Executing of a Fieri facias already begun to be ex · 546455 
ecuted. And in that caſe, if the Sheriff returns want of Buyers, 33. 
the Common Pleas map award a Venditioni exponas, notwith» 
ſtanding the CUrit of Erro2 pending. | | : 
2dly, That this Court had no Power over the Tatrant, being 

granted befoze the Certiorari (ſued, and therefo2e they refuſed to 
make a Rule upon the Conſtable to return it; comparing it to 
the Caſe of a CUrit of Execution delivered, &c. befoze a CUrit of 
Erroz, But they ſaid the Juſtices might fine him, if he would not 
IP his CUarrant, oz deliver over the Ponep to the Pꝛole⸗ 
cutoz. 1 | | 7 
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Certiorari, Recordari. 


Certiorar1 


Croſs verſus Smith & al. Hill. 1 Ann. B. R. 
AL. e Ven. cb de. Z. e, . 043. 


cUrit of Erro2 was bzought in B. R. of a Judgment in the 
Court of the Ille of Ely, in an Adlon upon the Caſe fo 


lies roall in. CCLOWS. The Erro aſlign'd was that a Certiorari iſſued out of 
2 Juriſ- C. B. to remove the Cauſe, and was allowed, and pet they pro. 


Vid. 5 & 6 
W. & M. c. 
17. Par. 5. 


2 Salk. 564. 


1 Syd. 317. 
2 Keb. 138. 


ceeded below afterwards. The Defendant in Erro pleaded a 
Gzant to the Biſhop of Ely of Conuſance of Pleas, and ſhewd 
an Allowance of it in this Court, 21 E. 3. and that the Cauſe 
aroſe within the Jurisdiction, and that they return d this Matter 
to C. B. upon the CUrit of Certiorari, and ſo the Court below 

had good Authozity to pꝛoceed; and to this Plea there was a De: 
murter. And thzee Things were tuſiſted on fo2 the Defendant in 
Erroz. iſt, That no Certiorari ought to lie to the Court of Ely 
by reaſon of the Franchiſe, which is a Conuſance of Pleas ; and 
becauſe the Court above cannot pꝛoceed on the Reco2d removed by 
the Certiorari, but the Plaintiff muſt be dziven to his new D1igi- 
nal. 2dly, Becauſe the Certiorari, admitting it lay, was no Su- 
perſedeas. z ly, That the Cauſe below could not be removed by 
the Certiorari, becauſe the Plaint was not entered at the Time of 
the Teſte, but after the Teſte, and befoze the Return of the CUrit, 
But per Cur, AS to the firſt Matter it is not the Plaintiff's Er- 
pence but the Defendant's Liberty that is to be conſidered in this 
Caſe, Foz ik the Franchiſe be tenere placita, then this Court 
hath a concurrent Jurisdickion, and the Defendant map chuſe 
whether he Will be ſued there, oz in the King's ſuperio2 Courts; 
fo2 he may be a Stranger in the Franchiſe, and not able to find 
Batl there, and it map be dangerous to be tried by a Jury of 
Strangers. Beſides, as the Statute of the 27 H. 8. (aps, 
there is as much Difference between the King's Miniſtry of Ju- 
ſtice in his ſuperio2 Court, and his tnferio2 Courts, as between 
being governed by the King in Perſon, and by his Deputy; 
therefoze it is that this Court hath a Superintendencp, and to 
pzevent Oppteſſion, may award a Certiorari to any inkerioꝛ Court, 
and the Subjets Right to Urits of Certiorari appears by the 43 
Eliz. c. 5. and 21 Jac. 1. c. 23. which reſtrains the Abuſe of them. 
2dly, A Certiorari lies to a Franchiſe that hath a Conuſance of 
Pleas, which is moe than a bare Franchile tenere placita. zölp, 
It lies to an exempt Jurisdiction, fo2 that Franchiſe is onlp fo? 
the Benefit of the Defendant, which he may wave if he pleaſes. 
And even in caſe of a cuſtomary Pꝛoceeding by fozeign Attach: 
ment, if a Defendant cannot find Bail below, he map being a 
Certiorari, and on putting in Batl above, the Cauſe ſhall go on 
there. As to the ſecond Objection the Court held, a Certiorart 
was a Superſedeas, by the lame Reaſon that a Habeas Corpus is. 
Vide 1 Cro. 261. 2 Jon. 209. and that therefoze all P2oceedings 
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in this Caſe, 


Certiorari, Recordari. 


after a Certiorari allowed, were erroneous ; and that an Attach- Ante, 143. 
ment would have lain, if they had not allowed the Certiorari, As * 38, 8a, 
to the third Objectton it was held, that this Plaint was well re- Pot, 201. 
moved; koz a Certiorari is like a Recordari, which removes all ©": 338. 
Things pending at any Time between the Teſte and the Retozn. - ke, 14, 
Vide 1 Vent. 63. 1 Ro. Abr. 395. F. N. B. 7t. d. c. 3 H. 6. 30. Ke. 


b. New Theſ. Brev. 37. 3 Brownl. 335. | 


Domina Regina verſus Bothell. Trin. 2 Ann. B. R. 
| Nor bo: boal- 


Ertiorari was to remove an Jndi#ment, and there being no loved wich. 


Ball indozſed upon the CUrit, the Court ſaid, the CAarit 1 6. 


ſhould not have been allowed, koz it was againſt the late Ack of Far.120,121, 


Parliament. poke 8. C. 6 Mod, 
N 17, 33 


Domina Regina verſus Porter. Mich. 2 Ann. B. R. 


on the Statute of 14 Car. 2. obtained a Certiorari to re- rUerari 


move the Indickment, &c. in B. R. And Northey Attoznep General aer Coa- 
moved fo2 a Procedendo, urging it was inconventent that a Cer- * 


tiorari ſhould be granted after Convicton and befoze Judgment, Error lies 
becauſe the Juſtices who tried the Cauſe were beſt able to (et the nor, or Fine 


I Being indicked and convitted fo2 beating certain Officers, « 15: ) 
1. 


Fine. Et per Cur. A Certiorari lies after a Conviction and befoze g B. K 


Judgment, fo2 perhaps it map be p2oper to give Judgment in this Pos, 150. 
Court; and (ſometimes it happens that a TUrtt of Erro2 will not _ 17. 
lie: However a CUrtt of Erro; will lie in this Caſe, becauſe tis ; 8. 4 
a fozmal Pꝛoceeding grounded on an Indicment. And therekoze 

becauſe the Party if grieved might have Remedy by CUrit of Er- 

ro2, and it was not (o pꝛoper to (et the Fine in this Court, a Pro- 

cedendo was granted. And Holt C. J. ſaid, That upon a Con: 

vition at the Afizes. if the Judge of Aſſize doubt of the Judgment, 

he may remove the Reco2d into this Court by Certiorari ; and that 

upon Judgment here a UWirit of Erro2 of a Recozd, coram vobis 

reliden, lies; and that it is the Courſe of the Crown Office, and 

was ſo done by C. J. Scroggs. 1 | 


Anonymus. Mich. 2 Ann. B. R. 


2 that made and ſold Cyder was convited foz not pay- 1 4 
ing the Duty upon the late Statute; and on a Certiorari English al- 
to remove the Convittion, the Juſtice made his Return in Engliſh, low 'd. 


which My. Cheſhire moved to quaſh; but it was allowed to be good 
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Croſs verſus Smith & al. Hill. 1 Ann. B. R. 
AL. 2- VE. 36, VZ. , 043. 


C13.) cUrit of Erro2 was b2ought in B. R. of a Judgment in the 
Far, 138. Court of the Ille of Ely, in an Afton upon the Caſe fo 


lies ro all in. ode. The Erro aſlign'd was that a Certiorari iſſued out of 
ferior Juriſ- C. B. to remove the Cauſe, and was allowed, and pet they pꝛo. 
ditions. ceeded below afterwards. The Defendant in Erroz pleaded a 
Gzant to the Biſhop of Ely of Conulance of Pleas, and ſhew' 1 

an Allowance of it in this Court, 21 E. 3. and that the Cauſe s 
aroſe within the Jurisdiction, and that they return d this Matter f 
i 
1 


to C. B. upon the (Urit of Certiorari, and ſo the Court below 
had good Authozity to pꝛoceed; and to this Plea there was a De: 
murter. And thꝛee Things were inſiſted on fo2 the Defendant in 
Erro2, iſt, That no Certiorari ought to lie to the Court of Ely 
by reaſon of the Franchiſe, which is a Conuſance of Pleas ; and | 
becauſe the Court above cannot pꝛoceed on the Reco2d removed by | 
the Certiorari, but the Plaintiff muſt be dziven to his new D1igt- 
nal. 2dly, Becauſe the Certiorari, admitting it lay, was no Su- 
perſedeas. zdly, That the Cauſe below could not be removed by 
the Certiorari, becauſe the Plaint was not entered at the Time of 
the Teſte, but after the Teſte, and befoze the Return of the Crit, 
But per Cur, AS to the firſt Batter it is not the Plaintift's Er. 
pence but the Defendant's Liberty that is to be conſidered in this 
Caſe, F02 if the Franchiſe be tenere placita, then this Court 
hath a concurrent Jurisdicion, and the Defendant map chuſe 
whether he will be ſued there, oz in the King's ſuperioꝛ Courts; 
fo2 he may be a Stranger in the Franchiſe, and not able to find 
Ball there, and it map be dangerous to be tried by a Jury of 
Strangers. Beſides, as the Statute of the 27 H. 8. Caps, 
Ante, 146. there is as much Difference between the King's Miniſtry of Ju- 
= ad ſtice in his (ſuperio2 Court, and his inkerioz Courts, as between 
vid. 5& 6 being governed by the King in Perſon, and by his Deputy; 
W. & Mac. therefoze it is that this Court hath a Superintendencp, and to 
+1. Far. 5. prevent Oppꝛeſnon, may award a Certiorari to any inferio2 Court, 
and the Subjets Right to Urits of Certiorari appears by the 43 
* Eliz. c. 5. and 21 Jac. 1. c. 23. which reſtrains the Abuſe of them. 
2dly, A Certiorari lies to a Franchiſe that hath a Conuſance of 
Pleas, which is moze than a bare Franchiſe tenere placita. zölp, 
It lies to an exempt Jurisdiction, fo2 that Franchiſe is only fo? 
the Benefit of the Defendant, which he map wave if he pleaſes. 
And even in caſe of a cuſtomary Pꝛoceeding by fozeign Attach: 
ment, if a Defendant cannot find Bail below, he map being a 
Certiorari, and on putting in Bail above, the Cauſe ſhall go on 
2 Salk. 564. there. As to the ſecond Dbjection the Court held, a Certiorari 
1 320, Wn Superſedeas, by the ſame Reaſon that a Habeas Corpus ts. 
3 Keb. 2:4 Vide 1 Cro. 261. 2 Jon. 209. and that therefoze all Proceedings 


2 after 
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Certiorari, Recordari. 149 


after a Certiorari allowed, were erroneous ; and that an Attach- te, 443. 
ment would have lain, if they had not allowed the Certiorari, As 3, ** 
to the third Objection it was held, that this Plaint was well re- Pod, 201. 
moved; fo2 a Certiorari is like a Recordari, which removes all — 1 
Things pending at any Time between the Teſte and the Retozn. Keb. 1417, 
Vide 1 Vent. 63. 1 Ro. Abr. 395. F. N. B. 71. d. c. 3 H. 6. 30. &e. 


b. New Theſ. Brev. 37. 3 Brownl. 335. | 


Domina Regina verſus Bothell. Trin. 2 Ann. B. R. 
No * al» 
0 


F Ertiorari was to remove an Indickment, and there being no low'd with- 
Ball indozſed upon the Urit, the Court ſaid, the WMrit out Bail. 


ſhould not have been allowed, koz it was againſt the late A# of 3 * 
Parliament. 1 7 * 
8 » 33* 


Domina Regina verſus Porter. Mich. 2 Ann. B. R. 


Being indicked and convitted ko; beating certain Officers, ( 13.) 

I. on the Statute of 14 Car. 2. obtained a Certiorari to re- ee: 44 
move the Judiftment, &c. in B. R. And Northey Attoznep General after Con. 
moved fo2 a Procedendo, urging it was inconventent that a Cer- Gs un- 
tiorari ſhould be granted after Convicion and befoze Judgment, Error lies 
becauſe the Juſtic:s who tried the Cauſe were beſt able to (et the nor, or Fino 
Fine. Et per Cur. A Certiorari lies after a Conviction and befoze n 72 Ke 
Judgment, fo2 perhaps it may be pꝛoper to give Judgment in this pod, 5% 
Court; and ſometimes it happens that a TUrtt of Erro2 will not $ _ 17. 
lie: However a CUrit of Erro; will lie in this Caſe, becauſe'tis 1 8d. 4, 
a kozmal Pꝛoceeding grounded on an Indicment. And therekoze 
becauſe the Party if grieved might have Remedy by Crit of Er- 
tos, and it was not (o pꝛoper to ſet the Fine in this Court, a Pro- 
cedendo was granted. And Holt C. J. ſaid, That upon a Con- 
vition at the Alz es, if the Judge of Aſſize doubt of the Judgment, 
he may remove the Reco2d into this Court by Certiorari ; and that 
upon Judgment here a Crit of Erroz of a Recozd, coram vobis 
reſiden. lies; and that it is the Courſe of the Crown-Dffice, and 


was lo done by C. J. Scroggs. A. 


Anonymus. Mich. 2 Ann. B. R. 


NE that made and ſold Cyder was convicked fo not pay. 0 5. 

ing the Duty upon the late Statute ; and on a Certiorari Engliſh al- 
to remove the Convictton, the Juſtice made his Return in Engliſh, low 'd. 
which 92. Cheſhire moved to quaſh; but it was allowed to be good 


in this Caſe, 


Domina 


— 2 fd 4 K 


150 Certiorari, Recordari. 
Domina Regina verſus Dixon. Hill. 2 Ann. B. R. 
. 
8 Certiorari after Conbidion ought to be to remove the Jndix, 
to remove ment and Convidtion, and if it make Mention of the Indick⸗ 


ldi cent ment only, and not of the Conviaion, it may be quaſhed ; And je 
&ion, where the Party take it out befoze Conviction, but will not uſe it till 
- Defendant is after, he ought to loſe the Benefit thereof, 


convicted. 
S. C. Mod. 
Caſes, 61. 


Regina verſus Knatchbull & al. Hill. 2 Ann. B. R. 


A A Motion was made fo2 a Certiorari to remove an Indlament 
found at the Allzes in Kent, againſt Mz. Knatchbull and 


not granted 


to Juſticesof others; dut denied, tho' earneſtly pꝛeſs'd fo2; alſo the ſame 
Guol-tcr7o- Thing was done in M2. Thornbury's Cale, who, with others, 
ſpecialCauſe. was fndif#ed at the Old Baily foz a Jacobite Conventicle, and it 
was p2eſſed by htm fn [Perſon to have a Certiorari, intimating 
Poſt, 151. Parttality and Pꝛejudice in the Lozd Mayo? and Aldermen agatnſf 
Ante, 144 him; but at laſt it was dented fo2 this particular Reaſon,viz. That 
the Motion happened in the End of Hillary Term, ſo that it would 
occaſion a Delay of Juſtice : Otherwile it ſeems they would have 
granted it. | 


Domina Regina verſus White. Pal. 4 Ann. B. R. 


( 19. ) Certiorari was granted to remove an Dzder of Seflions 
3 made by the Juſtices of Northamptonſhire, fo2 removing a 


ders; iat Ifgh Conſtable and putting in another: Sir James Montague 
muſt be moved fo2 a Procedendo becauſe the Mrit was made out on the 
3 Saturday befoze the Term, Teſtethe 12th of February, and the Fiat 
to re-. Was not ſigned 'till the firſt Day of this Eaſter Term, anda Pro- 
move 38 cedendo was granted fo? this Jrregularity : And it was held, that 
wa in Writs of Certiorari granted to remove Ozwers, the Fiat koz 
Fiat. Making out the CUrit muſt be ſigned by a Judge, and the CUrit it 
„ ſelf nerd not; but in Caſe of Writs of Certiorari to remove In- 
diaments, the Fiat muſt be ſigned and the TUrit too, and that the 
later is required by the late Ac of Parliament: And Holt C. J. 
ſaid, That if the Fiat had been figned on the lame Day the CUrit 

High Con- Was taken out, that would have been well, becauſe it was befoze 
muede the Efſoin-Dap; but a Fiat ſigned this Term, cannot warrant a 
TCertiorati teſted the laſt Day of laſt Term; Allo they held High 
Conſtables might be removed, as well gs Petit Conſtables, and 


the Juſtices at Selllons were the beſt Judges of that Matter. 
| Nehuff 8 


Nehuff's Caſe. Paſch. 4 Ann. B. R. 


CR. Montague moved tan a Gertidhari to temove ah Indf#- ( 20.) 
ment at the Old Baily fo2 a Cheat: The Caſe was, That C*-tiorsri 

the Defendant bozrow'o 6001. of a Feme Covert, and pzomiled 1e dhe 014. 
to ſend her fine Cloth and Hold Duſt as a ledge, and ſent no Baily, unleſs 
Gold Dutt, bart forne coarfe Cloth worth tittte v7 nothing z they Cas 
offer'd to try it the ſame Term, which would be a Benefit to the 
Pyoſerutoz, who"by the Courſe ok the Old Baily could not 
it ſo ſoon 5 and the Court granted a Certiorari, becaute the F 
was not a Matter criminal,” but it was the Pꝛoſecutozs Fault 
to tepoſe ſuch a Confidence in the Dekendant; and becauſe it Ante, 144, 
was an adſury Pyoſerution, my Wo Defonvans diretey to tur t 413 


that en. 
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Domina Regin wo Barnes. "Mid 4 Ann b. 1 


N Oper was made againſt A and the Certiorar was to re: 21. ) 
move all Opders againſt A. and B. Et per Cur, This ſhall 2 5 

not remove the Oder agaiiiſt A. alone, but it ought to be fot all 146. 

Dpders againſt A. and B. v2 either bf. them. : Salk. 452, 


434, 658, 
Sir Godirey, Kneller's Caſe. Taſch. 5 Ann. B. K. 


5 there be a-foxcible Datainer and an Inquiſition taken, and 2 PTY J 
then a Certiorari to remove the Inquiſition, and then there is ert Gre. 
8a new foxcible - Detainer, the. Juſtices; map not ug: the 2 17 
Certiorati, tetoſd the Foxe 3 but they cannot pzoceed! ta aw © ere 
Reſtitution: So it alter the Inquiſition, and befese the: Cer- er, Juſtices 
tiorari, there: had been a. fo2cible; Detainer, the Juſtices might cant «- 


have recoꝛden the n * ü e upott ſuch In —_ 
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Certiorari, Recordari 171 


ehe, Tin. I w. K 1. Ba 
(1. ) POR a: Trial-at Bar the Queſtion was, whether 
e, the Fair called: Way- Hill Fair, ſhould be kept at Way- 


Hill, 02 at Anderry? And one of the Fury was: chal 
leng' d becauſe he lived at Way-Hill; and the Objedion 
was, that the Fair occaſioned Manure to improve the -H2ound, 
Dn the other Side it was conſidered that the Fair occaſtioney 
trampling of the G2zaſs: This being a Challenge to the Fa- 
vour, two of the Jurozs were (wozn to be Tryers, and their Dath 
was, You ſhall well and truly try whether A. (the Jury-man'chal- 
lenged) n indifferent between the Parties to I e . | 


2 &h 


Rex. & K ina ver ſus Pran on & at. oo l. 
eg eſs Vi gion 


( 2.) TNfozmation. foz a Riot committed in Cheſter ; it was (ug: 
4 od. 65- J geſted upon the Roll that one of the Sheriffs was a De: 
Whans two fendant, upon which the Venire facias was pꝛaped and directed to 


Perſons are the other Sheriff. Upon Mot guilty: pleaded, the Jury-fotind 
Sheriffs, and 


one is chal- them guilty; after which it was moved in Arreft of Judgment 
leng'd, the that the Venire ſhould habe been awarded to the Cozoner, be. 
Venire ſhall catiſe-both Sheriffs make but one Offer, oz rather that both 
to che other. Merlons make but one Sheriff; Sed non allocatur: oz tho' one 
die challeng d, the other may execute the Tizit, but be does it in 
the Name of both; as where one arreſts a Man o2' neglets to 
3 Lev. 399. arreſt a Man, the Arreſt oz Neglet is the act o: Meglet ok both. 
6 Mod. 31. The Cozoners are not the pzoper Dfficers of the Court, in any 
5bov. gos. gther Cale but where the Sheriff is abſolutely impꝛoper; not 
Where there is no Sheriff at all. Jf the Sheriff die, the Co0- 

ner cannot execute, &c. In the Caſe of two Cozoners, ik one 

be challenged, the other muſt act, and yet. both make but one Of- 


ficerz ſo in this Caſe one Sheriff is challenged, ergo the other 
muy 8. 2 - Mod. 24, 199. 


9 | Anonymus. 
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Anonymus. 


he offered to ask the Jurozs, in oer to challenge them, ik Ju man, 
had not (aid he was gutity, oz would be hanged t Et per — to 
Cur. This is a good Carle of Challenge, but then the Pꝛiloner **% Matter 
muff pzove it by Clſitnefſes, not out of the Mouth of the Jurpman: mm. in 
A Juryman map be ask'd upon a Voir dire, whether he hath any order to 
Interetk in the Cauſe: Chether be hath a Freeholy : Foz theſe 10. 5 
do not malte him criminal ; but you ſhall not ask a CUitneſs oz * 
Juryman, Mhether he hath been whipped foz Larceny, oz convix 
of Felony : D? whether he was ever committed to Bridewell foz a 
Pilferer,' 82 to Newgate fo2 Clipping and Coining: Oz whether 
he is a Gillain oz outlatvey +: Becauſe that would make a Ban 
diſcover-that of himſelf which tends ta Shame, Crime, Jafamp 
oz Misdemeaneꝛ: So it is in this Caſe, the Inſwer would charge 
him with Misdemeanoz o Bigbehaviour. Et per Powel Juffice : 
Jn a civil Cauſe you may perhaps ask a Ban tf he has not given 


Cl E being inditted foz High Treaſon, and the Jury called, (3. 
they 


his Dpinion befoze-hand upon the Right; 82 might have done 
that as Arbttratot between the Parties: Otherwife in this Cale. 
„„ o oforhero athrgbexbs * | 
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Anonymus. Mich. 168g. In demo Procenins. 
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char 
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might - 
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24 tee. 


for a ſpecial ' a Leaſe to Truſtees foz 100 Pears, in Truſt fo2 the Husband 


mall go as ments, and therefore looks upon Land agreed to be fold, as Mo- 


hall carry 


— 


154 


Burden 
and the Money is raiſed, it is diſcharged and the Truſtees liable. 


Beſt contra Stamford. Mich. 4. Ann. In Canc. 
2 "EME Sole ſeiſed in Fee, upon her Marriage with A. makes 


Fermereated 
day 4544 fo2 his Life, Remainder to her (elf fo2 Like, Remainder: to the 
cor ts Ille of that Marriage, Remainder. to-the-TUife, her Executozs 
attendant on AND Adminiſtrators; Dugsband dies without Iſſue; ſhe marrieg a 
he bert fecond pusband and dies: Whether. this Term could be atten⸗ 
ü dant upon the Inheritance, oz ſhould go to the pusband as a 
Term in grols? was the Queſtion. Et per Cur. Tis a Tetm 
attendant, becauſe the Truſt fo2 which it was created is at an 
End, the firſt HÞusband being dead without Iſſue: As where a 
Term is created to raiſe Poztions, and the Poztions are pald; 
oz a Texmoz purchaſes. the Inheritance in Truſt, the Term ſhall 
5 And ag ko; the ſecond Hugband, it cannot be in- 

tended that he was then thought of, we Nun gn 


1 Ry Money articled to be laid out in Land, ſhall be taken as Land. 
to be ſold in Equity ; for this Court is to enforce the Execution of Agree- 


Money, 089 ney, and Money agreed to be laid out in Land, to be in Fact a 
greed to be Real Eſtate, which ſhall deſcend to the Heir; Sed Quære, If Mo. 
laid out in ney be articled to be laid out in Land, in a Marriage Settlement, 
Land upon Failure of Iſſue, and there is no Iſſue, but Debts by ſimple 
Med. Caſes, Contract ; whether this Money ſhall be taken as Land, and there- 


Ke. 171. by defeat Creditors ? 


Anonymus. 27 Junii 1707. A. Lord Chancellor's Flouſe. 


WhereLands T was held, iſt, That if one by Till oz Deed ſubject his Lands 
ure _ to the Payment of his Debts, Debts barred by the Statute 
Debrs barre Bf Limitations ſhall be patd ;. fo2 they are Debts in Equity, and 
by qu pt the Duty remains; the Statute has not extinguiſhed that, tho 
dations mall it hath taken away the Remedy. 2. Jt was held, That if there 
be paid, , be a Bond⸗Debt, and the Intereſt hath out-run the Penalfy, it 
Where Bond ſhajt not carry Jntereſt beyond the Penalty; fozthe Deſign of the 


Tntereſt be- Settlement was not to increaſe the Debt beyond what is due, but 
yond the Pe- tg Fitbe a farther Security; however, ik the Deviſee oz Truſtee 
_ "caſes, neglects to pay in a realonable Time, he (hall, "after ſuch Neglet, 

7 od — 5 2 YT | F 
«ec. 33 Pap Intereſt beyond the Penalty; per Cowper, Lold Chantelle. 
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Anonymus. Mich. 6 Ann. In Canc. 


F a Truſtee 02 Executo2 compound Debts 02 Moztgages, and (4. 
buy them in fo2 leſs than is due upon them, he ſhall not take N 
the Benefit of it himſelf, but other Creditozs and Legatees ſhall for !e6 chan 
have the Advantage of it; and fo2 Want of them, the Benefit dhe ſhall 
hail go to the Party who is entitled to the Surplus; but if one 53 be e“ 
ads fo2 himſelf, and being not in the Circumſtances of a Truſtee vole. O. 
02 Erecuto2, buy in a Boztgage fo leſs than is due, 02 fo2 leſs o pee. 
than it 18 wotth, he ſhall be allowed all that is due upon the MWYo2t- ſing in his 
gage; fo2 he ſtands in the Place of him that aſſigned, viz. the „n Right. 
Moztgagee, who might have given it to him gratis; and what is 
due muſt be the Bealure of our Allowance, and not what he gave; 
fo2 that might have been moze than it is wozth, as well as leſs ; 
and ſince he runs the Hazard, if Loſs happens, he ought to have 
the Benefit in caſe it turng to Advantage: So ſaid and admit- 


ted, per Cowper, Loꝛd Chanceiloz. 


Cuthbert contra Peacock. Mich. 6 Ann. In Canc. 


Owed his Niece A. 10c1. by Bond, and having. two other « 5. » 
L 1. Nieces B. and C. makes his TUill, and bequeaths 300 l. to Legacy to & 
his Niece A. and to his two other Nieces 2001. apiece. After grearer or 
that he bozrowed another 1001 of his Miece A. and being indebt les chan his 
ed to her in 2001. died; and to pꝛobe the 300 1. ſhould go in Sa: F. bees 
tisfaction of the Debt, Mz. Vernon inſiſted, that it was the Rule 
in Equity, and had been often decreed, That where a Ceſtatoz 
being indebted, gives his Debtee a Legacy greater than his 
Debt, it ſhall go tn Satisfaction ; fo2 a Ban ſhall be intended to 
be juſt befoze he is kind; otherwiſe where a Legacy is leſs, foz 
that is neither to be juſt no2 kind, and ſhall not be taken to go in 
Satisfation of any Part. Cowper Loꝛd Chancello2 ſaid, Jt might 
be as good Equity to conſtrue him tobe both juſt and kind, if he in- 
tended to be both; That if any Part of 300 J. be applied to the 
]Payment of the Debt, as fo2 ſo much it is not a Gift, whereas = 
a Legacy muſt be taken to be a Gift oz Gzatuity : And there being wy qi Bag 
Allets and ſome Pꝛooks of the Teſtato?'s greater Kindneſs to A. be a Gift. 
than his other Mieces, his Lo2dſhip decreed her the whole 300 1. 
over and above her Debt. | 


X 2. Kemp 


I56 


CHANCERY. 
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Kemp contra Coleman. Mich. Vacation, 6 Ann. 


Bord en [I BR eundem Dominum Cancellar. inter Kemp & Coleman, 
to refund Mich. Vac. 1907. Jt was lald vown as a Rule in Equity 


Part of Por. That Where the Son without the Pztvity of the Father oz Parent 


tion without 


Father's Pri. tteuting the Match, gives a Bond to return oz refund any Part 
vity, is void. Of the Portion, 'tis void, 


Grimſton contra Lord Bruce & Ux. In Canc. 1707 


1 4% Deviſed his Lands to J. S. and his Heirs, on Condition to 
ſed to ** » Pap 20000 l. ts the Heir at Law, viz. 10001. per Annum, 
paying the 


Heir 20000 l. CO2 the fitſt ſixteen Pears, and 2000 1. per Annum after that, 
within 20 kill the whole ſhould be paid ; the Heir entered fo2 Mon payment 
Years, at ok one ok the 10001. per Annum, and J. S. bzought his Bill; and 
199071 ft was objeded, That the Condition reſtoxes the Heir, and that 
entered for Chancery ought not to aid in Dicheriſon of him: But ft was re: 
Non-pay-. lolbed by Cowper, Loꝛd Chancelloz, 

Forfeiture, it, That the Entry of the Heir in this caſe, was only to itt- 
wer > 4 fo2ce the Papment of his Pꝛincipal; as where a Boztgagee en: 
2 Vent. 252, tets; and that the Court can give him Intereſt fo2 the ſame from 
In caſes of the Time ft became payable, and that where-ever the Court can 
dg god give Satisfaction 02 Compenſation fox a Bzeach of Condition, 
relevewhere THep tun relieve. 


chey ca. idle, That fo2 every 1000 l. fromthe Time it became papable, 
Sies the Legatee oz Weir ſhould have Intereſt, becauſe voth the Sum 
lnteret, und Time of Payment were certain and paſt. 
3 3dly, That there is to be no Dedufion ok any Taxes, becauſe 
; ft is not to iſſue 'no2 arife from the Lands, but is given as a 
ou in-grofs, ſecured by Entry on the Lands foz NMon-pay- 
ent. | 


. RE , Ti TY | | : Q | ee? F 
77 8 . Higgins contra Derby. Mich. Vacation, 6 Ann. 


e 1 RA SC ok a Term of Pears was declared ta the hus⸗ 
limited o 1. band kz Life, Remalnder to the Wife koz Lite, Remain- 
Daughters dex to the firſt Son ot their Bodies, and the weirs male of the 


after a Li- 


mierten in Body Of ſuch firſt Son (and lo on to every other Son) and koz want 
Tail. It the Of Sons, then to the Daughters of the ſaid husband and Mike: 
Eftare-Tail The husband and like died, and there was no Son of the Mar⸗ 


was contin- 


gent and ne- kluge, but there was a Daughter, and the Queſtion was, Che: 


yer took Ef- ther the ſhould take by Utrtue of this Limitation, it being after a 
ect, the 


Daughters Limitation in Tail to the Sons: Et per Cowper, Lo2d Chan- 


ſhall rake; o- CEIlO2 3 CUhere the Limitations tothe Sons ever took Effect, and 
therwiſe not. 2 the 


' 


tl 


— 
9 


CHANCERY. | 


the Eſtate veſted, the Remainder and Limitation to the Daugh- 
ters becomes vold: But if there never was a Son, as it happen- 
ed in this Caſe, the Remainder is good; fo2 the Limitation muſt 
be conſfrued, if there be a Son, then to him, if no Son but a 
Daughter, then to her. 

But upon reading the Settlement it appeared to be thus, And 
in Default of Iſſue Male of the Body of the ſaid Husband, then 4 
the Daughters: And therefoze it was held, That the husband 
took an Eſtate-Tall, and fo? that reaſon the Limitatton to the 
Daughters was held void, being after a plain Limitation in Tail 
to the Þugband | | 


Whitlock contra Waltham. 27 Jan. Hill. 7 Ann, At 
the Rolls. 


E Intereſt of a Moꝛtgage was paid to and received by the (5. 
Scrivener that put out the Monep; the Scrivener proved Payment of 
inſolvent, and the Queſtion was, who ſhould bear the Loſs : And Acres 
it was admitted in this caſe, Firſt, ts 1 
Th.t ik the Scrivener be intruſted with the Cuſtody of the vener is 
Bond, he may receive the Jntereſt; and tho' he fails, pet the Bozt- £22% if. be. 
gagee ſhall bear the Loſs: And that ſo it is alſo in ſuch caſe, if he or Mortgage- 
receive the Puncipal aud deliver up the Band; fo2 being intruſt- Dees. 
ed with the Security it ſelf, it hall be pzeſumed, he is intruſted so of prinei- 
with a Power over it, and with a Power to receive the [Pzincipal pal, if he de- 
and Jntereſt, and the rather becauſe the giving up of the Bond _ up the 
upon the Payment of the Money, is a Diſcharge thereof; other. 
wiſe, if the Dbligee take away the Bond, fo2 then he hath no Au- 
thozity to receive any Poney. | 


ficient to reſtoze the Eſtate, but there muſt be a Re-conveyance ; 
vherens the giving up a Bond, is in Law, an Extinguiſhment of 
e Debt. 
3dly, That tho' the Scrivener has neither the Cuſfodp of the 14Mortgagee 
Moztgage noz the Bond, yet if the Moztgagee agrees that the azree, tie well 
Moztgagoz tall. pay the Intereſt to the Scrivener, the Intereſt 1 Like 
— be well paid to the Dcrivener, as loug as the Pottgagee e he hach 
es. | 2 | neither n 
_ 4thly, That it the Boztgagee dies, and his Executoz comes 3 
to the Strivener, and rec2ives Intereſt of him, and at his Hands, And after bis 
that became due after the'Death or the Boztgagee z this fs a Bree | 
good Payment; and if after ſuch Receipt the Scrivener b2eaks, gree to ir ex- 
the Moztgano? ſhall not bear the Loſs; ts2 it was the Moztgagee preſly or by 
that truſted the Scrivener, and the Executoz came into the Agree- L plication. 
ment, and thereby renewed it, (ſuppoſing it was determined by the 


Death 


CHANCERY. 


Death of the Moꝛtgagee, but it was rather an Agreement than 
an Authozity, and could not die with the Party. Nota; This wag 
the pzincipal Caſe, and affirmed by Cowper, Lozd Chancelloz, 


York contra Stone & al. N ov. 16. Mich. 8 Ann. In Canc. 


( 10.) ONE E Perſons being jointly intereſted in the Truſt of a 

4 Mortgage Term ok Pears, one of them moztgaged his third Part; 
vol a will And the Queſtion was, Whether the Jointenancy was ſevered in 
in toto, but this Caſe: It was admitted to be a ſettled Point in Chancery, 

Mt mae That if H. makes his Till, and deviſes his Land to one in Fee, 

of che Truſt and after moztgages his Land to another in Fee. this is no to⸗ 

ot a Term. tal Revocation, but the Equity of Redemption. ſhall paſs by the 
„ —Deviſe: But Cowper, Lom Chancelloz, held, That a Join, 
/4. x , tenancy is an odious Thing in Equity; that as to the Caſe of 
: „„the il, it might be fo2 the Benefit of the Boztgagoz, that this 
e (Uill ſhould not be revoked; but that it is to the Diſad vantage of 
the Poztgagoz, that the Jointenancy ſhould continue; becauſe, if 

he happen to dye firſt, all his Eſtate and Jntereſt goes from his 
Bepzelentattves to the Surviv2z, unleſs it be conſtrued a Seve: 


rance, 


Duke Hamilton contra Lord Mohun, 20 Maii, 9 Ann. 


( 11. ) NE of the Marrfage-Articles was, That the intended Pul⸗ 
Fake oils band ſhould within two Days after the Marriage, fo2 the 
lage to re- Peace of the Family, releaſe the Guardian of the young Lady 
leaſe the (the Lady Gerard) of all Accompts of the Mean P2ofits of an 
wite's Guar- Eftate that belonged to the Lady: Et per Cowper, Lozd Chan- 
two Days af- Cell02, Admitting there was no Surpzze 02 Concealment, pet this 
ter,of all #6) Covenant ought to be ſet aſide as extozted from the Þugband, who 
Niete Pro. could not have the Daughter but upon theſe Terms; and that 
fits, ſer aſide he te- ever a Mother, oz Father, 02 Guardian, inſiſts upon pzi⸗ 
in Equity. pate Gain, oz Security fo2 ft, and obtains it of the intended Pul⸗ 

band, it ſhall be ſet aſide; fo2 the Power of a Parent oz Guat- 
dian ought not to be made (ſe of to ſuch Purpoſe : You ſhall not 
have mp Daughter unleſs pou do ſo and ſo, is to ſell Childzen 
and Patches. And he held theſe Contrafs with the Father, &c. 
to be of the ſame Mature with Bꝛokage⸗ Bonds, &c. but of moze 
miſchievous Conſequence, as that which would happen moze fre- 
quently; and that it is now a (cttled Rule, That if the Father on 
the Marriage of his Son, take a Bond of the Son, that the Son 
ſhall pay him ſo much, &c. tis void, being done by Coercion while 
he is under the Awe of his Father. | | 


GL | , Corbett 
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Corbett & Ux. contra Maidwell. Trin. 9 Ann. 


' A Bill was bzought fo2 raiſing the-Tife's Poztion out ok a ,, . 
reverſionary Term expetant on her Father's Death: The a Te: 1;: 

Caſe was, Thomas Maidwell, the Father of the Plaintiff's Mike, wired in Re- 
upon bis Marriage, - ſettled to the Ale ok himtelk fo2 Life, Re- reel. 
mainder to Truſtees fo2 500 Pears, Remainder tothe Heirs Male cher'sDeach, 
of his Bodp by his intended Mike, and it he ſhould happen to die — 4 Fon 
without Flue Bale of his Body by bis Wife, and there ſhould be Davgicer's 
one oz moze Daughters of their two Bodies. which ſhould be Portions ac 
unmarried, or not provided for at the Time of his Death; ſuch — of 
Daughter (ik but one) ſhauld have 20001. and zo 1, per Annum when either 
iſſuing out of the-P2ofits till the Poztion ſhould become due; the pero ne 
Poztton to be payable at the Age of eighteen,” oz Day of Mar bo rated in 
riage, and a Power fo2 the Truſtees to ratſe it by Sale oz Mozt⸗ the Father's 
gage of the Term, oz Perception of Pꝛoſits. - There-being but Lite- time. 
one Daughter of this Barriage and no Son, the TUife died, and 
the Daughter being above the Age of twenty-one, and married 
to the Plaintiff, the Queſtion was, CUhether the Truſtees could 
raiſe her Poztion in the Life of her Father? And on great Con- 
ſideration it was held by the Low Cowper, Loꝛd Chancelloz, 
iſt, That tho' a Term is limited in Remainder to commence 
after the Death ol the Father, pet ik the Truſt is to raiſe a Poz- 
tion payable at the Age of eighteen, 02 Day of Marriage; with- 
out queſtion the Daughter (hall not walt the Death of her Father, 
but at the Age of eighteen, oz Marriage, may compel a Sale of 
2dly, So it is if the Trult of a Term foz taiſing Daughters 555 000% 
Poꝛtions be limited to take Effect, in caſe the Father dies without che Contin- 
Iſſue Male by his Mike, and the Wife: die without Jffue' Bale, ney wap 
leaving a Daughter, in ſuch Caſe the Term is ſaleable in the Lite Lig of the 
or the Taryn ad; 5; 5530 wt 0} a 11, £5: © ©» "Father, 
That (o kar it had been carried already, but he doubted whether 
he could have gone ſo fat in caſe the Matter were Res integfa; 
but that the reaſoning upon which it had been kounded was, 
That by the Death of the Bother the Poſſibility of Jſſue Male 
was extinck: That all that was contingent in the Caſe has hap- 
pened : Jt is become impoſſible that there ſhould be Illue Bale, 
and as to the Father's Death, that's not contingent, fo2 all Ben 
muſt die ; and it is now the fame Thing to lap, when the Father 
925 12 1 Iſſue Male by his Wife, as ta ſay when-the Fa · 

er MA: ane 03G. r NS BHT CME £4 
And if this Caſe had gone na farther, it had been no moze'than 
that the Father is Tenant fox Life, Remainder to Truſtees for?! 
500-Peats foz raiſing Daughters Poztions payable at , 210 
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But not be. But in the puncipal Caſe, the Daughter, who is the Subject 


fore the Con- 


tingency of this P1oviſion, mult be a Daughter unmarcrcied 0? unpovidey 


wiſe of Mo» as the F 


eighteen, o2 Marriage; and now all Contingencies being hap. 
pened, and out of the Caſe, it ould ſeem within the Reaſon of 
the firft Reſolntion. | 2 
That the Caſe of Greaves and Mattiſon, 2 Jo. 201. comes 
fully up to this Reſolution : Sir Edward Greaves made a Settle. 
ment to the e of himſeit to; Life, Bemainder tothe Ce of hig 
 f&rf Son in Tail Pale, Remainder to Truftees fo? fozty Peary, 
* Remainder to himtelk in Fee: The Term is declared to be in 
Truſt, that in Caſe it ſhould happen that the (atv Sir Edward 
Gould die without Jfſue male of his Body, then the Truſtees 
 Hould raiſe 50001. fo: Daughtets Potions payable at the Age 
ol twenty-one, o Wattiage, with a Pioviſion fo; Baintenance 
in the man Time. The Cife died, leaving two Daughters, 
and no Tſſie male ; and by Pemberton, Dolben and Raymond, it 
was reſolved, That the Right to the Poztion was veſted by the 
Mother s Death without Iſſue male, in the Lite of the Father; fo) 
otherwiſe the Father might live lo long that the Portions might 
Thus far the Court has gone foz Convenience, that young 
Women map have their Poxions when they moſt want them, 


happened. fo; at the Time of the Father's Death, which is a Contingency 
not pet happened, and therefoze it comes not within the Reaſon of 

either of the Rules. 1 | TE ans 

As to the 301. per Annum fo) Maintenance, he held, That miſt 

be intended in Cale the Father die without Aue male, leaving a 
Daughter under the Age of eighteen, oz lot married, becauſe 
atherwiſe this Abſurvity muſt follow, That the Daughter mutt be 

paid Maintenance⸗Monep in the Life of the Father, ont of the 

_ of a Term that is not to commence till after the Father's 

That this Caſe was too ſtrong fo the Court to attempt to 
get over, and to do it would create great Confuſton ; and it would 
be to no Purpoſe fo2 any one to make Deeds, if the Argument of 
Convenience oz Jaconvenietice Gould pjevail to over-rule them. 

Bill diſmiſſey, %%% ˙¹ ²˙vFf̃ © 


= 
* a 


Whitecomb contra Jacob. Trin. 9 Ann. In Canc.' 
(1%: Fs 


Meran: J F one imploys a Fattoz and intruſts him with the Diſpoſal of 
Goods in the 1 Werchandize, and the Fata; receives the Mone and dies inpedt⸗ 
2 of che en to Debts of a higher Nature, and it appears by Evidence, char 
nabe this Money was veſtedin other Hoods, and remains unpaid, thoſe 
Debts of a Goods ſhall be taken as part of the Berchaiit's Eſtate, and not the 
tuperior Na- Fool ; but it the Factoz have the Montp, it Wall be looked upon 

acto7s Eſtate, and miſt fir aniier the Debts of 8 __ 
wy. "Tons. 2 
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rioꝛ Creditoꝛs, &c. ko; in regard that Money has no Ear-mark, 
Equity cannot follow that in behalf of him that imployed the 


Fat0}- 


Vane verſus Lord Bernard. Mich. 1 Georg; In Canc. 


ORD Bernard upon his Pattlage, in Confideratfon of a « 14.) 
, Poztion of 10000 l. ſettled the Caſtle of Raby, &c. to the -— one 
Ale of himſelf fo2 Life, without Impeachment of Tlaſte, Re- pulling down 
mainder to his Son fo2 Life, &. The Son bzought a Bill a- Cafe 
gainſt his Father the Lozd Bernard, to enjoin him from pulling ind Te. 
down the Caſtle; and Cowper, Low Chancelloz, granted an In- nant forLife, 
junction, becauſe this was an Abuſe of the Power and derogato- wa. 
ry to the Gzant ; the Intent of that Paivilege being only in ozder 2 Chan. Caf. 
32. 


to cut down Timber, and open new Pines. 


CHAPLAIN 
Brown verſus Muggs; Mich, 12 Will. III. B. R. 


| being poſſeſſed of the Benefice of Stockton, and a Chap* dinary is not 
lain extraozdinarp tothe King, was p2eſented, inſtituted capable of a 
and induxed to the Reftozy of Inkborow, being above the annual iin, 
Calue of 81. per Annum; That the Benefice of Stockton did n. 1. c. 13 
thereby become void, and continued ſo koz two Years ; when the & 14. 
Defendant was pzeſented to it again by the King, as upon a 
Title of Lapſe, and thereunto inſtituted and inducked; and thae 
Stockton was above the Ualue of 81: per Annum. Et per Cuff. 
1ſt, A Pꝛeſentation of the King. of his own Chaplain does int- - Brown. 45; 
þozt a Diſpenſation which the King himſelf, as ſupzeam Oꝛdinary, Piſecnfarion 
has a Power to grant, and he ſhall have the Benefit of holding ary where 
a Plurality without - any pzevious Diſpenſation £ But ik the che King pre: 
King's Chaplafn be pzeſented to a ſecond Benefice by a Subject, Chaplet * 
a Oilpenſation is neceſſary, and muſt be obtain'd befoze his Jn- « ſecond Be- 
Uitution to the ſecond Living. 1 A Chaplain extraozdinarp fg ee. 


* N : 
2. 1 not „5 82 "AN 


RESPASS fo taking his Tithes in Inkborow 1 
By a ſpecial Uerdict it was found, That the Defendant Kine Chap⸗ 


lain extraor- 


162 Charitable Uſes. 


not a Chaplain within the Benefit of the Statute of the 21 Ul. 9. 
c. 13. & 14. but only the Chaplains in Ddinary, Judgment fo? the 
Plaintiff, which was affirmed in Cam. Scacc. by a Mafozity of 
one. Note; Pe has no waiting Time, but has only an Entry of 
his Name in the Book of Chaplains, A Chaplain within the 
21 H.8. ought tobe retained under Seal. 3 Cro. 424. Godb, 41. 
Ik the King have a ſpecial Title and p2eſent generally, tis void, 
Hob. 302. Et per Holt, After Inſtitution and Indudlon a Pye. 
ſentation by the King is void, tho' it be ad corroborandum; but 
be muſt obtain a Patent of expꝛeſs Gzant. 


511 


Charitable | Uſes. 


C, S. bi 32%. Dominus Rex verſus Lady Portington. 4 W. & M 
56. | 


= 


5711 2 | | 
l e BY BY = Na Traverſe to an Jnquiſition poſt mortem Anne Bar- 
bile r io low the Jurp found fo2 the King, by reaſon the ſaid 
| e ep Anne had deviſed her Land to ſuperſtitious Ales: But 
can be ad- f 


pe, a Caſe was made as followeth : | 
Truſt for Anne Barlow deviſed to the Lady Portington and her Heirs; 
perſiiticns abſolutely without any Truft ; that ſhe did it fo2 the Good of her 
Arrest. Soul, and that the Deviſee owned that this Eſtate was not her's, 
but belong'd to God and his Saints. The Queſtion was, Whe- 
ther this Deviſe could be averred to be in Truſt to a ſuperſtitious 
Uſe? And the Court of Ring's Bench held it could not, and that 
both from the Statute of Frauds, and from the Mature of the 
Thing. Suppoling the Deviſee was a Nun, it was conſidered 
„bow the Law was then; and the Court held, That a Monk now 
„ might purchaſe, becauſe that Part of the Canon Law, whereby 
a bis Dilability aroſe, is now aboliſhed, and the Common. Law 
i 4» "takes no Notice of him, - | . 
| verable by After this, viz. 26 May, 1693. an Inkozmation was pyeferred 
Information inn the Exchequer fo a Diſcovery, and an Application of the De- 
in Seacc..  Hife to an (ile truly charitablſe. 5 
statue of And it was held, 1ſt, That the Statute of Frauds did not bind 
42 rand. the King, but took Place only between Party and Party. 


e 0 
. bu. 2dlp, That the King, as Pead of the Commonwealth, is obll 


22 


ged by the Common Taw, and foz that Purpoſe intruſted and im. 
3 N powered 
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Charitable Uſes. 163 


powered to ſee that nothing be done to the Diſheriſon of the Deviſe to f- 
Crown, oz the Pꝛopagation of a falſe Religion, and to that End mug 
entitled to p2ay a Oilcovery of a Truſt to, a ſuperſtitious TIſe. bur neither * 
zdip, This Ale being luperſtitious, is meerly void, and foz that the Heir nor 
Reaſon the Kinſx cannot have it: Pet however it is not Co far lis bu 
void as that it ſhall refult to the Heſr, and therefoze the King theKing hall 
ſhall 02der it to be applied to a_pzoper Uſe, apply ir to 


aritable 


Uſe. Mo.129; 


Mr. Attorney General contra Shelly, 1712. In Canc'. 


* * * 
Lt 


IR f. Combe deviſed an Annuity out of his Land fo? the .) 
Maintenance ok Watford School; and now upon a Bill in Teg. Vil for 


a charitable 


Chancery bzought by the Attozney General on the Behalf of the ve, all the 
Charity, it was objeted, That all the Tertenants of the Lands Terienancs 
charged ought to be bzought .befoze the Court: $ed Cur. contra: — L 
F02 every Part of the Land is liable, and the Charity ought not 
to be put to this Difficulty; but the Tertenants map, if they leck 
a Contribution, undertake-to make them Parties to the Inkozma⸗ 

tion, oz help themſelves by ſuch Courſe as they think fit, 


Genner verſus Harper. In Canc. Trin. 17149 


A Tenant in Tail made a nuncupative in, and gave a ( 3.) 
„Bent of 20 l. per Annum, out of the Eſtate-Tafl fo2 E- Deviſo of | 
recting of a Free-School, and ozdered that his-Executozs ſhould ate Vie 
purchaſe other Lands koz the Maintenance of the ſaid School: vot in vri- 
This Till was made befoze the Statute of Frauds, but the Te: ting, or * 
ſfato2 died afterz And now it was held by Harcourt, Loꝛd Chan- Witneſſes, is 
celloz, that at Common Law Lands were not deviſable; That void. 


"4 


the 31 H. 8. impowers the Owner to deviſe, but as much re- £05.15 * 
quires that his CUill of Lands ſhall be fn TUriting as the Sta. 111. d. 

tute of Frauds requires his CHI of Lands ſhould have thꝛee CUit: 3 8 2194 
nefſes; and therefoze.if ſuch Will want but one Citneſs, it is 
void to all Jntents and Purpoſes; and the Statute of the 43 of 

Eliz. which favoured Appointments to Charities, is now tepeal'y 

pro tanto by the Statute of Frauds, wm NG 
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Churches, Chapels, Church. 
wardens. n TONER 


Woodward verſus Makepeace. Intr. ich. 4 Jac. 2, 


Rot. 282. Trin. 1 W. & M. B. R. 


E81 Ood ward, who lived in the Dioceſe of Litchfield and 
H. only be- Coventry, but occupied Lands in the Pariſh of D. 
I 4 in the Dioceſe of Peterborough, was there taxed 
Park lan 1-17 in Reſpect of his Land, as an Jnhabſtant, towards 
able er A Rate fo2 new-caſting of the Bells, and becauſe he refuſed to 
. 5 pay, was cited into the Court of the Biſhop of Peterborough, and 
Far. 69, 121, [jbelled againſt fo this Matter. Et per Cur. iſt, This is not a 
Vide Poph. Citing out of the Dioceſe, within the Statute 32 H. 8. c. 9. fo 
197. F he is an Inhabitant where he occupies the Land, as well as where 
2 Brown. 10. he perſonally reſides. Vide Cro. Jac. 321. Cro. Car. 979, 
Lat. 163, © 2dly, Tho' he does not perſonally live in the Pariſh, pet by 
Win. 33. having Lands in his Hands, he fs taxable; and whereas it was 
» Bul. t, p2etended the Bells were but Oznaments, it was held, They were 
; C0. 655. nice than mere Oznaments; that they were as necefſary as the 
2 Ro. R. 270. Steeple, which is of no Uſe without the Bells; and Holt C. J. 
Gro El. 843. ſaid, Jf he be an Inhabttant as to the Church, which is con- 
pl. 24- and keſſed, how can he not be an Jnhabitant as to the Dmaments of 
r *7, 07 2 07 | | 


Ball verſus Crols. 


Nenn 1 E Jnhabitants of a Chapelry within a Pariſh wete pꝛo⸗ 


of a Chapt: ſecuted in the Eccleſiaſtical Court, fo? not paying towatds 
ry are Ia 


te che Repair the Repairs of the Pariſh Church; and the Caſe was, thoſe of the 
of the Mo. Chapelrp never had contributed, but always buried in the Po⸗ 
1 ther ⸗Church, till about Henry the Eighth's Time the Biſhop was 
empt by Cu- P2evatled on to conſecrate them a Burtal-place, in Conſideration 
ſtom ; not ok which, they agreed to pay towards the Repair of the Mother- 
dente lace Church: All which appeared upon the Libelz and Hole Chief Ju- 
Eredtion. een od. | 7 | 3 

London. ** That by Common Law the Parſchioners of every Pariſh ate 
2 Lev. 192, hound to repair the Church, but by the Canon Law the Parſon is 
Jones 89, Obliged to do it, and lo it is in fozeign Countries. Jn London the 


3 Pari⸗ 


. 


Churches, Chapels, c. 169 

Pariſhioners tepatr both Church and Chancel, tho the Freehols 
is in the ]Parſon, aud it is Part of his Glebe, to; which he map 
bzing-an Cjeament. e 

Jn the Puncipal Caſe, thoſe of a Chapelry may pyeſcribe to 
be exempt from repairing the Bother-Church, as where it bu. 
ries and chziftens within it ſelf, and has. never contrivuted to the. 
Yother-Church; ko: in that Cale it ſhall be intended co-eval, Cumber. .. 
and not a latter Ercction in Cale of. thole of the Chapelryz But 298, 344. 
here it appears, that the Chapel could be only an Ereftion in * M4. 8 
Caſe aud Favour of them of the Chapelry; Foz they of the Cha. 222. 
pelry buricd at the Mother-Church till Henry the Eighth's 
Time, and then undertook to contribute to the Repairs of the 
Mother-Chutrch. | | Ws 


Pierce verſus Prouſe. Trin. 7 Will. III. B. R. 


urch - wardens affeſſcd a Rate fo2 Repairs of the Church, * . 3 . 
and after libelled againſt a Pariſhioner faz not paying it. 0 be ang 


Et per Cur. being moved £02 a Prohibition, by the Pa- 
iſt, The Pariſhioners ought to aſſeſs the Rate, and not the „aner. 


Church-warvens. 2dly, The Pariſhioners are only bound to re: Churcy- 
pair the Church and not the Chancel, fo2 that it is to be tepait- —_— 
ed by the Parlon, * ent. 363. 


1 Roll. 121. 


1 Mod. 236. 2 Mad. 222. Mad. Caſes, &c. 354. 
Harman verſus Renew. Mich. 7 Will. III. B. R. 


O a Motion fo2 a Pꝛohlblitlon to a Sult in the Conſiſtozp ALY 
Court of London, on the Stat. 22 Car. 2. cap. 11. which N 
unites the Parich ok St. Mary Bothe w, to the Pariſh of St. Swi- was at Com- 
thin, againſt the ]Pariſhioners of the Pariſh of St. Mary B. to n F. 
have a Contribution to the Repair of the Church of St. Swithin, aim. 
Holt C. J. lald, That at Common Law, by Concurrence of ÞPar- 
ſon, Patron, and Ddfnary, Churches might be united ta one 
another, but not Pariſhes. _ 1 

It was (aid, per Powell J. in a Caſe in C. B. That Anton was 
of Spiritual Conuſance till 37 H. 8. c 21. and then the tempozal 
Court took Conulance of. it; and that the Incumbencp ok the 
Churches united is ert inc; But Tithes. and Modus continue af- 
terwards: But per Treby C. J. The ancient Church oz Recto- 
ty remains not, but this is a nem Creature, a new Church, a 


: 


le Patronage, a Novum aliquod tertium. 


Motgan 


S —_— —_—— 1 2 1 


. | 2 Churches, — c. 


no 


————_ 


1 


Morgan bah the c of as" Hull, 
5 8 Will III. B. R. 


(4) 


Ys. he YE 7 Andamus to the archdeacon to ſwear in a Church- warden 
7 being duly elefed; the Archdeacon made this Retozn, That 
to 1lwear 8 a 


G24 a he was Pauper lactarius & ſervus minus habilis, & c. and thereup. 
den, inſutkiei- ON A peremptoʒy Mandamus was awarded; fo2 the Church-warden 
ent, and a pe- ig d temporal Officer, he has the Pꝛoperty and Cuſtody of the 
Mato! Pariſh Goods, and as it is at the Peril of the Pariſhioners, ſo 
granted. they map Cchuſe and truſt whom they think fit; and the Archdea- 


{Mos TUG. con has no Power to cle, oz controll their Eledion. 


Britton verſus Standiſh. Hill. 3 Ann. B. R. 


6.) Ritton was libelled againſt in the Spiritual Court by By, Stan. 
dag Caies ' .) diſh the Parſon of the Pariſh, fo not coming to bis Pariſh: 
Q. Whether Church on Sundays; to which he pleaded, That he went to an- 
H, be ende other Church moze commodious fo? him: Upon this Matter ſug- 
fGaſtigal geſted, there was a Pꝛohibition, and the Plaintiff declared there: 
Court . in; and the ſingle Queſtion was, Chether he was compellable 
e der his to go to his Pariſh Church? Jt was ſaid he was compellable, be⸗ 
Church. Cauſe everp Parſon was obliged not to allow a Pariſhioner of 
3 Mod. 42, another Parich to partake of Sacraments with him, Vide 2 Spel. 
3*ro. 48. Conc. 141, Lyn. 184, 233. Reform. L. Eccl. 106. Sparr. Coll. 
1 And. 138. 77, 78, 126, 226, 237, 181, 31. Rubrick in fine; and that this 

is allowed by Common Law, 2 Rol. Rep. 438, 455. Hardr. 406, 
40. in Point, and that the Spiritual Court is to judge of the 
Excuſe, March 93. And by the Act of Anikozmity, every Man 
is required to reſozt to his Pariſh Church: On the other Side 
twas argued, That the Diſtribution into Pariſhes was by ths 
Common Law, and that ik this Diſtribution did in Conſequence 
bzing People under a new Obligation, fuch Obligation ought to 
be examinable by the Common Law; that the Statute of Ant⸗ 
fozmity has been always looked upon as ſuffictently complied 
with by going to any Church, and the 23 Eliz. fmpoſes the 
Penalty upon any one that abſentg from the Church, contrar 
to the 1 Eliz. and that if theſe Ads are conſtrued to give a Juril- 
dition, that Jurisdiction muſk be ta the Courts of the Common 
Law, and not the Eccleſiaſtical Courts. 
Entire Ne- Jn this Caſe it was agreed, That every Man was obliged to 
ele ol going go to ſome Church oz other, and that an entire Neglect was pu⸗ 
is puniſhable Ulſbable in the Eccleſiaſtical Court; and that it was a good 
in the Ee. Charge prima facie, That a Man went not to his Parich⸗ 
| — Church, becauſe be ſhall not be ſuppoſed to go to any other: 
| And the Court ſeemed to be of Opinion, That tho' the x 1 
7 4 
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Unikozmity be taken to be introductide of a new Law, pet the 
Thing being purely of Eccleſiaſtical Conuſance, and proper koꝛ 
their Examination, a Conſultation'ought to go: But there was 
no Reſolution. 


Preſgrave verſus the Church-wardens of Shrewsbury. 
Hill.. 3 Ann. B. R. 


A Pꝛobibition was pꝛaped to a Suit in the Spiritual Court, « 7.) 
where the Pariſhioners pꝛeſcribed to diſpoſe of the Pews, —— 
excluſive of the Dwinary: Sed per Cur. That cannot be: The ce ig 
Opinary's not ating might be becauſe there was no Occaſion foz yoſeof Pevs, 
his Jntermeddling ; but that cannot veſt the Right in them who aucune of 
are only a Co2pozatton capable of Goods, but not of Inheritance. 2 Rol. Rep. 
Sed adjournatur. | | — _ 
84.36, 5 „ Ray m. 246. 5 Mod. 436: Hob. 89, March 66. 2 Jon. 3, 4. Noy 104. 


— 


a 


Church of England, Religion; 
Diſſenters, . 


7 2 4 * . c 8 04 0h 
Rex & Regina ver. Larwood, Hill. 6 W. & M. B. R. 
„ ee, 
N Inkozmation was exhibited. againſt the Defendant foz Dr. sacheve- d. e BM 
negleting and refuſing to take upon him the Office of 85 Tri fees. 424. 
Shertff of Norwich, ſetting foꝛth the Charter Of H. 4. Information 1 
-  * whereby that City is made a County, and to have two for 3 
Sheriffs to be thoſen by the Commonalty, and alſo the Charter ok nn be Ok. 
Car. 2. confirming the fozmer, but granting farther, that one She: ficeofSherit. 
riff ſhall be choſen by the Wayoz, Sheriffs, and Aldermen only; and A450: 
that the Defendant being choſen by the Bayoz, Sheriffs and Al- ter, are not 
dermen, had Notice, but did not appear no2 take the Daths, no? take exenipt by 
upon him and execute his Office : The Defendant pleaded the Stat. % K. 
13 Car. 2. and that he had not qualified himſelf by taking the Sa- frow doing 
crament accowing to the Uſage of the Church of England, within 111 % 
a Pear bekoze the Election: The Attomep General replted, That berelres 
by Law he ought to have done it; the Defendant reſolned, the * — A 
$ 90 accordin 


13 Car. 2. 
Stat. 2. c. 1. 
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| of Toleration, and that he was a Pꝛoteſtant Diſſenter, and ex. 
2 Mod. 299. culed by that Statute, and thereupon there was a Demurrer, 
Departure. All the Judges concurred; firſt, That the Rejoinder was a 
Departure, becauſe it did not foztify the Plea, and ſhould have 
been pleaded at firſt, when he had an Dppoztunity and might have 
Done it, PI | 
1 2dly, That the Toleration-AX fs a p2ivate Statute, and the 
vate Sa, Court cannot take Notice of it, tinleſs it be pleaded; and the Rea: 
ſons are, Firſt, becauſe Time out of Bind there was an eſtabliſh: 
ed Church of England, and an eſtabliſhed Diſcipline fn the Church, 
Which all Perſons were bound to obſerve befoze the Refo2mati: 
on; Vide Lyn. 8. And all Perſons are obliged to do fo by the 
Statute of Ed. 6. and Q. Eliz. and the Law took no Notice of 
Diſſenters till this Ac. 2dly, Becauſe the Act does not extend 
to all Diſſenters, but only to ſuch Difſenters as go to the Quar⸗ 
tcr-Seffions, and take and ſubſcribe the Declaration. 

In the reſt of this Caſe the Court differed; S. Eyre, Juftfce, 
held, iſt, The Mapoꝛz, Sheriffs and Adcrmen, had no Power to 
make ſuch Election, becauſe the Charter granted by Hao. 4. to 
the Commonaltp could not be deveſted, but by Surrender oz by 
Foxteiture, 2dly, Becauſe the Octendant was rendered incapa⸗ 
ble by the 13 Car. 2. and ought not to be twice puniſhed, viz. loſe 
his Dffice by virtue of the Statute, and be puniſhed at Common 
Law by Judgment in this Inkozmation: And he relied on a Caſe 
which ts now publiſhed in 2 Vent. 247. 

G. Eyre and Holt C. J. contra; They held the Election good, 
notwithſtanding the Charter of H. 4. not that the King can re⸗ 
ſume an Intereſt he has already granted, unleſs the Gzantee con- 
cur ; but in this Cale the Cozpozation had concurred, by accept- 

A a vi ing a new Charter; which tis true, they map uſe as a new 
ni. Gzant 02 Confirmatton ; but in this Caſe, having made their Ele⸗ 
Grant, or a ſtions at cozding to the Method pꝛeſcrib'd by the new Charter, tis 
1 mann of their Conſent to accept it as a Szant. Vide 2 Cro. 
| 13. 21.13. 7. 
; Alſo they held the Oeſign of the 13th Car. 2. was not to exempt 
any Perſon from executing oz ſetving in any Office to which he 
wag obliged befoze, but to qualify him fo2 erecuting Offices; fo2 
the Ad intended to diſcourage Diſſenters, and not io favour them; 
whereas if this Plea ſhould be allowed, the Act would enure to 
thetr Advantage, | | | 
2 Vent. 248. That the King hath an Intereſt in every Subje#, and a Right 
King batha to his Service, and no Man can be exempt from the Office of 
cer Sheriff, but by At of Parliament oz Letters Patent, Vide Mo. 
bis Subjects. TIT. Sav. 43. 9 Co. 46. | ; | 


None can be Y aftip, No Man can take Advantage of his own Diſability t 


exempt from 


the Office of No Wan Can plead he is a Fool, oz Non compos; but if a Non 
Sheriff, but compos is indited, the Judges muſt acquit him ex Officio, fo2 


Charter. tbe King takes care of all duch Perſons ; but if a Man is 
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* 


abled by Judgment to bear an Ollice, he is excuſed, Nam judi- 
cium redditur in invitum: Pet where he may remove the Dilabi⸗ Co. 1 47. 
lity, as in Cale of Excommunication, be ſhall take no Avvan: Leon. 466. 
tage of his Diſability; lo in this Cale : Fo2 which Reaſon Judg- 

ment was given againſt the Defendant: 


COMMON, 


Rex ver ſus Fox. Mich. 6 W. & M. B. R. 


HE Inhabitauts ok one Pariſh had Common appen⸗ ;. 
dant in certain waſte Gzounds which lay in another Pa- Farmer 
rich; and the Queſtion was, TUhether the Commoner 28! tobe 

| ſhould pay Taxes fo2 this, and ſhould be aſſeſſed in the common ap- 
Pariſh where the Tiaſte lap, oz in the Pariſh where his Farm 3 - 
lay? Aud it was held, That he ought to be aſſeſſed where his „here che 
Farm lay; fo2 it is incident, and will paſs by the Gzant of the Farm lies. 
Farm, &c: So that it is to be conſidered ag a Part of the Farm, 


and the Farm to be taxed the higher, 
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Emerton ver ſus Selby. Hill. 2 Ann. B. R. 
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Eplevin. The Defendant avowed koz Damage-feſant in his ) 
Freehold; Plaintiff pleaded in Bar, That he was leiſed of 4 420 
a Cottage, and pzeſcribed to have Common in the Defendant's common ap- 
Land fo2 all Beaſts levant and couchant, as appendant to his pendant to 
Cottage: This was held good upon Demurrer, foz a: Cottage 1 
contains a Curtilage, as to this; and the Statute De extentis 3 Keb. 44. 
Manerii ſays, a Cottage contains a Curtilage, and we will ſyp- . C. 4 od. 
poſe a Cottage has at leaſt a Court-yard.to it: Alſo a Cottage by wi 


mus. 


the Statute ought to have four Acres of Land: And Holt C. J. 2 Brownl. 
lad, he remembzed the Trial of an Aue, whether levant and Vie. 73. 
touchant, befoze C. J. Hale, who held the Foddering ok the Cat. 

tle in the Pard Evidence of Levancy and Couchancp. Vide Co. 

Lit. 5. Co. Ent. 649. | eus l Offa: 
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Crowder verſus Oldfield: Hill. 4 Ann. B. R. 


Mod. Cafes Dpyholder, that has Common of Paſture in the Mages of 
with the Lo out of the Banoz, has the ſame as belonging to 


How Copy- his Land; and if he infranchiſe the Copphold Eſtate, l 18 


3 Common remains. To this he makes his Title in Pieading in 
to Common the Loꝛd, viz. That the Lozd of the Panoz, Time out 


of 
vithin or Mind, had Common in ſuch a Place foz himſelf and his cuſtoma⸗ 
witnout tne 


Manes: On Tenants. Vide Co. Ent. 9, ro. But where a Copyhoider hag 
Hob. 86. Common in the TUaſtes within the Manoz, that belongs to his 


Cro.Jac.253- Tſtate z and if the Eſtate be infranchiſed, the Common is exting, 
ver. So held in this Cale, which lee at large Tit. Jeofails. 


CONDITION 


Thomas verſus Howell. Trin. 4 W. & M. B. N. 


4613 NE deviſed to his eldeſt Daughter, upon Condition 
8 ſhe ſhould marry his Nephew on oz befoze ſhe attained 
made impoſ- the age of twenty:one. The Nephew died young, and 


* Ac the Daughter never refuſed, and indeed never was re⸗ 


Co. Lit. abb. a. Jufred to marry him: After the Death of the Nephew, the 
5 Daughter being about ſeventeen married J. S. and ft was ad- 
judg d in C. B. that the Condition was not bzoken, being become 


impoſlible by the Act of God; and the Judgment was afcerwards 
affirmed in Crroz in B. R. 


Anonymus. Mich. 9 Will. III. C. B. 


TY YH Ss was to make the Obligee a Leafe foz Life by tuch 
» Jon 176 _- a Day, 02papy him 1001. Obligee died befoze the Day; any 
5 8822 2 adjudged that his Exec utoz ſhall have the roo]. per Treby C. J. 


Condition to and the Gꝛound of Laughter's Caſe was denied to be untverſual. 


Leaſe for Life, or pay him 100 l. A. dies; his Executors ſhall have 100 I. Co. Lit. 222. b. 2 Co. 
80. a. Yely. 178. oor 472. | 
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Thorpe wer. Thorpe. Paſ. 13 W. III. B. R. Rot. 253. 


N an Action upon the Caſe, the Plaintiff declared of a Collo. (3. 
[| quium concerning a Yoztgage, whereupon the Platntiff er | 
agreed to releaſe his Equity of Redemption in two Cloſes, and Far. 249. 
in Conſideration thereof the Defendant pzomiſed to pay him 5 J. Mod. Caſes, 
and to acquit him of ail Money due on the Moztgage; and that 1 
the Defendant, in Conſideration of the ſaid Agreement, and = Mod. zz, 
that the Plaintiff had pzomiſed to perfozm every Thing on his *© , 
Part, p2omiled to perfozm every Thing on his Part, kt in fac- 2 Sund z 
to dicit, That tho he had perfozm'd all on his Part, the Defen- 166. 
dant hath not patd bim the 7 1. The Defendant pleaded, Chat b. 6 
after the Pzomiſe made, the Plaintiff gave him a Releaſe of all 
actions; the Plaintiff craved Oyer of the Releaſe, and by the 
Oyer it appeared to be a Releaſe of the Equity of Redemptton, 
and hereupon the Plaintiff demurred; and the Court held, That 
the Plaintiff was not entitled to the 7 1. no2 to an Afion fo; it, 
until he made a Releaſe of the Equity of Redemption, and there- 
foze the Pꝛomiſe being not bꝛoken at the Time of the Releaſe is Release of 
not diſcharged by the Releaſe, though ft be a Releaſe of all ul — 
Demands. . Vide Cro. 171. 5 Co. 70. And as to the mutual leaf « Pre. 
Pꝛomiſes, the Court ſaid, they related to an Agreement, which mite unbro- 
makes the Releaſe a Condition pzecedent, And Hole Chief Ju- u 2 
ſtice latd down this Rule. 1 

That in executozp Contracts, it the Agreement be that the Agreement 
one ſhall do an Af, and fo2 the Doing thereof the other ſhall pap, 4, hal! 
&c. The Doing of the Act is a Conditiou pzecevent to the Pap - the Doing B. 
ment, and the Party who is to pay ſhall not be compelled to part mel pay; hs 
with his Boney, till the Thing be perfozmed koz which he is to conicion - 
pay. Vide 15 Hen, 7. IO, b. 1 Vent. 157, 214, But upon this precedent. 
Rule he took thele Diverſitie ss e en 

iſt, Ik a Dap be appointed foz Papment of the Money, and Bur Time 
the Day is to happen befoze the Thing can be perkozmed, an Ac. f d for fay- 
tion map be bzought to2 the Money bekoze the Thing be done; fo? vary theCon- 
it appears, the Party relied upon his Remedy, and intended not firuRios- 
to make the Perkozmance a Condition pꝛecedent. 48 E. 3. 2, 232 
7 Co. 100. b. 1 Vent. 147. 1 Saund., 319. n 


2dlp, Where a certain Day of Payment is appointed, and that 
Day is to happen ſubſequent to the Perfozmance ok the Thing to 
be done by the Contract, in ſuch Cale Perfozmance is a-Condi- 
tion pꝛecedent, and muſt be averred in an Aion koz the Money; 
and lo is 1 Jones 218. to be underſtood. vide Dyer 76. pl. 30 
contra, and 1 Ro. 414, 413. But theſe and (dome other Books nden 10 
which are contrary, are not Law; koz every Man's Bargain be confrued 
ought to be perfozm'd as he intended it: Chen he relies upan his me Ang 
Remedy, it is but juſt that he ow be left to it accoding 8 his Parties, 

2 | ee⸗ 
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Agreement; but on the contrary, there is no Reaſon a Man 
ſhould be fozced ta truſt where he never meant it: And therefore, 
2 Leon. 211, if two Men ſhould agree, one, that the other ſhould have his 
1 219. Doſe, the other, that he will pay 101. fo2 him, no Aﬀton lies fc 
Cro.Car.515. the Monep tilt the Hozſe be den dered. Vide Dyer 30. pl. 203. 
Lurw. 245- 2 Mod. 33. was denied. Judgment pro Quer. in C B. and non 

© *15 affirmed upon a Mrit of Erro2 in B. R. Vide the Caſe of Callo- 
nel verſus Briggs, Tit. Bargain and Sale of Goods, pl. 1, 


Pullerton verſus Agnew. Trin. 2 Ann. B.R. 


(4). Sein Facias again Bail rectting a Recognizance taken in 
hes . the Time of the late Ring William III. wherein the Condi⸗ 
the Lien tion was, That the Defendant ſhogld renver his Body Priſonz 
veld, whery Mar. Mareſch. Dominæ Reginæ nunc. It was urged that the 
3 TEES Condition was impoſſible, and in Conſequence the Recogntzance 
where it is ſingle. Et per Holt C. J. here the Condition is underwaltten 
indorſed.or on indozſed, there that is only void, and the Obligation fs ſingle, 
en.. but where the Condition is Part of the Lien it (elf, and incozpo: 
Co. Lit. 206. tateD therewith, if the Condition be impollible, the Obligation ig 
x Leon. 189. ygidz and the Court inclining that it was ill, the Plaintiff pꝛay⸗ 


ed bis TUrit might be abated fo2 his own Expedition. 


Archbiſhop of Canterbury verſus Willis. Mich. 
6 Ann. B. R. | 


„ TR an Aﬀton of Debt upon a Bond, with Condition to make 
. an Jnventozy, and exhibit the ſame into the Eccleſiaſtical 
exbibir an Court befoze ſuch a Day, it is not enough fo2 the Dekendant to 
1 plead, that there was no Court held, but he muſt plead alſo, 
into [10 0Þ!- That he was there ready, cc. fo2 he muſt ſhew he has done all 
before ſuch that could be done on his Side towards a Perfozmance: Thus, 
- wy: 3 _ ik the Condition of a Bond be to leby a Fine in Oftabis Sanc' Hil- 
Excuſe. muſt larii, by which Condition the Plaintiff is to ſue out the TUrit of 
not oni) Covenant, it is not enough fo2 the Defendant to plead, That 
plead that. no CUrit of Covenant was ſued out; but he muſt plead, that he 
was held, WAS there ready at the Day, &c. and no CUrtit of Covenant was 
but alſo that ſued out; and (o ff one be bound to pay Money to J. S. at a ter- 


ve#* 2©7® tain Time and late, it is not enough fo2 the Defendant to ſay, 


that the Obligee came not, with ſaying, that he was there 


ready, Per Holt Chief Juſtice in the Reſolution of this Cale, 
which ſee at large, Tit, Executors. 


CON. 


CONFESSION. 
Jones verſus Bodinham. Trin. 8 W. III. B. R. 


a Toking in B. by Pꝛoceſs with an impoſſible Teſte, vir- £742 for 

eute cujus he took them, and traverſed the Taking in A. de, fe, ng 

Upon this Traverſe Jſſue was joined, and found fo2 Judgment 
the Plaintiff, and Damages aſſeſſed: Jt was objected in Arreſt Cn 
of Judgment, that this Jſſue was immaterial, ka; it is all one upon the 
where the Defendant took them, ſince he took them without Metcer of 
arrant, the Proceſs being vold; Quod fuit conceſſum. Jt was 
moved then fo2 a Repleader. Et per Holt C. J. A Repleader Repleader. 
cannot be where there is a Treſpaſs confefſed: And the Uerdict Je is 
was ſet afide, and a Crit of Inquiry awatded, becauſe the Jfſue :, 3 
being immaterial, the Jury had no Power to inquire of Da. gro 5. 
mages: And Judgment was enter d foz the Plaintiff on the Con . 
fefſion, and not upon the Uerdi#, Vide Mo. 696. Yel. 89. 1 Cro. 2 Lev. 145. 
25, 214. Hob. 327. 2 Ro. 99. 3 Cro. 722, 778, 227, 214, 445. 
2 Cro, 678. 1 Saund. 128. Ray. 458. 


1 * ko; Taking bis Cattle in A. Defendant juſtified (1. ) 


Staple verſus Haydon. Trin. 2 Ann. B. R. 


There the Defendant pleads an ill Plea, but the Matter, . 1 

tk well pleaded, might have amounted to a good Bar 02 Mod. Cave 
Juſtification, Judgment can never be given againff the De- © 

kendant, as by Confeſſion ; but where the Matter, though never After « £i- 
ſo well pleaded, could ſignify nothing, Judgment may in ſuch volous Plea, 
Caſe be given as by Confeſion;z as if in Caſe foz calling bim es be cn. 
Thief, the Defendant ſhould juſtify, fo2 that he received a CThiek. tre, as by 
Dit. per Holt C. J. in the Reſolution of this Caſe, which ſee Conkekon; 


otherwiſe if 


at large Tit, Default. - only miſ- 
| pleaded. S. C. 2 Salk, 579, Mod. Caſes 10. Hob. 69, 


CON. 


174 


CONSPIRACY. 


Domina Regina werſ. Belt & al. Trin. 3 Ann. B. R. 


caſes 8. That the Dekendants intending to oppꝛels 
Wy. ; | pid falſly and maliciouſly contrive, conſpire, 
Conſpirecſ». meet, and agree ralfly to charge the ſaid II. te be the Fa- 


3 
| Child. of which (uch a cUoman went 
Purfunce of yo 10 * .— wert did faifly affirm him to be the 
2 Uher: pen Demurter it was urged, That H. might be the 
5 ubetber Father, becauſe it was not averr'd that he — wc 2 
wege ich It was agreed by the Court, ft, That ſeveral People uch. 
an Offence fully meet and conſult to proſecute a guilty Perſon 5 otherwile, 
Tempora;,. if to charge one that is innocent, rigbt 02 —_ — 80 
"cal. indittable. That ſo it is here, Chat the Conſpiracy 18 — 4 
8865 Mod. of the Indictment, and that, tho nothing — done — Dk, —— 
Caſes 137 gf it, it iS a compleat and conſummate Offence of it (7; 10h 
> Mod. 162, whether the Conſpiracy be to charge a Tempo. N 0 2 
4 $4 Offence on an innocent Perſon, it is the — et 8 0 — 
Ab 219. need not be avert v that H. is innocent, ther a Innocence 
b Kab. 33, Defendant did falfly affirm him to be the Fa ve a Welk g Prec: 
2+ {jg to be intended. till the contrary appears. Vide 2 
. 2 Venue mut be where the Conſpiracy 
Cat Ds, not 47 cre tbe Reſult of the Conſpiracy is put in Eren 
ies O | 
ihe Articles tion: And Confederacies are one of the articles in the Comm 
Ne, on of Oyer WP THUS. to be enquired ol. | 
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CONSTABLE E. 


befoze the Statute of Winton, ag well as Petit Con- 

table, and they are Officers to the Juſtices of Peace, 

as the Sheriff is to the Court of King's Bench, Per Pod, 180. 
Curiam, in the Caſe of the Queen and Wyat, which fee Tir. 
Indictments. | 


T* High Conſfable was an Omcer at Common Lam 


Fletcher verſus Ingram. Hill. 8 Will. III. B. R. 
Intr. Mich. 7 Will. III. Rot. 107. 


N fo2 Taking his Mare; the Defendants made Contt- (.) 
ſance, that the Locus in quo is within the Mano of Shew- 8 _ $4 
ſton, where there is a Courf-Leet, and that the Jury of the ſaid chofen © 
Leet, Time out of Mind, have choſen one ok the Jnhabftantg the Leet, 
within the Manoꝛ to be Conſtable, and that the Perſon ſo choſen, — 
by the (aid Cuſtom is to ſerve oz foztett a reaſonable Penalty, « Penalty, 
to be impos'd by the Juty at the ſat Leet; that the Plaintiff bur char can- 
was elected accowingly, and o2dered to take upon him the Ok. grain 
fice under the Pain of 40s. and thereof had Notice, but ne- without er- 
glectedz which was pzeſented at the nert Leet. and he had thereby FI 
foxfeited 408. fo2 which the Defendants, as Batliffs to the Lo, : Mod. bo. 
took the Diſtreſs. Et per Cur. (upon Demurrer) Of common = Salk. 502. 
Right the Conſtable is to be choſen by the Jury in the Leet, | Ke; 4bc- 
and if the Party choſen be peeſent, and refuſe, the Steward | Roll. abr. 
may fine him; if abſent, the Homage muſt preſent his Refuſal, 54: fr. 
at the next Court, and then he ſhall be amerced; alſo i the 3 174 
Party choſen be p2eſent, he ſhall take the Oath in the Leet; it 
abſent, befoze the Juſtices of Peace, who ill adtninifter the 
Dath to him as Conſervatozs of the Peace at Common Law: 
But a Cuſtom ought to be alledged fo? Diſtralning koz the Pe⸗ 


nalty; and Judgment was given fo2 the Plaintiff, 


Caſe of the Village of Chorley. Trin. 11 W. III. B. R. 


ÞþeE Uillage of Chorly having no Canftable, the Juſflces (.). 

1 of Peace, by Owet of Sefltons, appointey one to ſerve **®2"s of 
there, Et per Holt C. J. A Conſtable map be choſen in the may appoint 
Tourn 0} Leet. A Gillage and a Conſtable are Coxelatives, but Cootteble, 


a Þam- 
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076 CONTEMPT. 
a Hamlet bas no Conſtable. The Juſtices have all along exex. 
ciſed a Power of appointing Conſtables, and we will intend thep 
have a ſufficient Authozity fo; it; but the Stat. 13 & 14 Car. 2. 

2 Jon. 212. C. 12. gives them Authozity to do it onſy in the particular Caſeg 
therein mentioned. And as to the Authozity of a Conſtable out 
of his Pariſh the C. J. ſaid, That if a TUarrant be direfed to 

If « warrant the Conſtable by Name, commanding him to execute it, tho' he 

be directed is not compellable to go out of his own Pꝛecinct, yet he may ik 
to a Conſta- he will, and ſhall be juſtified by the TUatrant fo2 ſo doing; but ik 
be may eve! the CUarrant be directed to all Conſtables, &c. generally, it ſhail 

i be taken reſpetively, and no Conſtable can execute the ſame out 


cn 1t out 
his Pre ! 
einc. of his Precint, 


N. B. Hill. 11 W. 3. held lo likewiſe in the Cale of the King | 
and Chandler. | 


: CONTEMPT. Swe Title 


Attachment. 
Ante, 104. Toler's Caſe. Paſch. 12 Will. III. B. R. 
The Writ An Inkant ſued a Writ of Appeal againſt B. as Heit 
and Suit of to C. fo2 the Murder of C. and D. was admitted as 
oF el „Piochein Amy to A. after the Crit was ſued out, and 
to the Di- bekoze it was retoznable. At the Day of the Retozn 


rection f 


racy ee the Court was moved, that the Sheriff might return his Crit. 
Amy, and The Cnder-Sheriff in his Excuſe ſhewed the Court, that the 
not of the Inkant who was Plaintiff, with ſome others his Relations, came 
Iofanc: to him, and required him to deliver back the CUrit to them, and 
that he did deliver it accozdingly: And it was inſiſted that it was 

common fo2 them to deliver TUrits back to the Party when he 

deſired it; and though the Plaintiff was an Jnfant, pet an Jtt- 

fant might recal the TUrit, fo2 an Inkant may diſavow his Guar- 

dian, 2 Bulſt. 59. And he map diſavow his Suit, 1 Ro. 288. 

Holt C. J. contra. The Suit is ſubjet only to the Diretton of 

the Guardian, and ſo is the CUrit. The Jnfant can no moze 

diſpoſe of the TUrit than he can pzoſecute it, and he has no mo2e 

Power over it out of Court than in Court. *Tis true, upon 

the Return of the TUrit the Inkant may be nonſuſt ; and ik he 

appear, he may be nonſuit after Appearance, but then the Appellee 

' ſhall be arraigned at the Suit of the King. So if an Inkant comes 

in and diſavots the Suit, the Court map diſcharge the 8 6 

3 


— — 


Continuance and Diſcontinuance. 177 
and pet that is ſtrange, fo2 to enter a Retraxit is Exroz; but ſup- Sheriff finea 
poſing the Court might have done it, what is this to the Qtider- {9 feel 
Sheriff ? How comes he to take upon him to judge of it? He hag vering In 
delivered the TUrit without Authozity, and this is a Contempt. fan's Wric 
Et per omnes Juſtic. præter Turton, The Under-Sheriff was tin. 
fined and committed notwithſtanding his Clerk in Court offered to. 
undertake fo2 the Fine. After this the Court of Chancery was 
moved fo2 a new TUrit of Appeal, but it was dented, (ut audivi,) 
fo2 the Pear and Day were elapſed, upon a Solemn hearing be- 
foze Sir Nathan Wright, the Maſter of the Rolls, Treby C. J. 
and Powell J. and Ward C. Baton. 


— 


Continuance and Diſcontinuance. 


Biſſe verſus Harcourt. Paſ. 2 W. & M. B. R. Intr. 
Hill. ult. Rot. 217. 5 
| Wrongpra y- 


Ndebitatus Aſſumpſit. The Defendant pleaded an Attainder « f f? 
of High Treaſon in Difability. The Plaintiff replied, a jiicarion © 
Pardon prout per Exemplification. inde, &c. (which was makes Dis- 

held good) Et pet. Judicium & dampna ſua. To which it ee 
was demurred and held, That there was a Dilcontinnante by the; Mod. . 
Milconcluſion of the Replication; fo2 an ill Pꝛaper of Judgment 1 211, 
is as none, 5 | 663. b. 681. 

| 2 4x | Co. Ent. 160. 
Walwin verſus Smith. Trin. 3 W. & M. B. R. 
Rot. 361. 

; | 3 (2.0 

IE BT was bzought upon a Bond, in the Court of the Coz- - ham 

pozation of Hereford, conditioned to perfozm Articles. 4 Mod. 86. 
The Defendant pleaded Perfozmance. The Plaintiff replied and Sto. 32. 
aſſigned a Breach, whereupon Jfſue was joined. And then there c.;0. 2xcend; 
was an Entry, that the Mapoꝛ was removed and another choſen, *9 all Diſcon- 
but no Dap was given to the Parties, nozany Court held; But $41 2xc2%cc 
after this a Venire was awarded, and the Iſſue tried. Upon a as Proceſß, in 
Writ of Erroz brought in B. R. it was objeFed, that the Stat. ay "conf ad 
32 H. 8. c. 30. did not extend to inferioz Courts, and that it 1 
help'd only Diſcontinuances of Pleas o2 Pꝛoceſs, and not of the Carter 5:. 
Court, But per Holt C. J. = is a remedial Law, and ſhall be 5 and. 238. 

a. . con- k 


173 Continuance and Diſcontinuance: 


tonſtrurd to extend to all Difcontinuances, ond that as well in 
inkerioz as fuperioz Courts; and indeed inferioz Courts have 
moſt need of ſuch Afiffance, Gregory's Caſe, which is of a Pe- 
naſty given by. Statute to be recovered in any Court of Recozy, 
which muſt be taken ffriftly foz thoſe at Weſtminſter, differs, 
foz that is a Penal Law, and the Courts at Weſtminſter are thoſe 
which the King's Attozney General attends. 


* 


Moor verſus Green. Mich. 6 W. & M. B. R. 


a \£3-) IN Debt upon a Judgment bzought in Trin. Term, the Defend: 
Outlawry of 1 ant imparled till Mich. Term, and then pleaded in Bar, that 
Plaintiff, be- the Plaintiff die Lunæ prox. poſt feſt. Sti. Martini was outlawed, 
brought to which the Plaintif demurred. Jt was urged, that the Out, 
Plea plead- lawzp was meſne between the Ackion bzought and the Plea plead. 
x anche * ed, and that all Matters in Diſcharge of the Action, which hap: 
* darrein ben after the Action bought, ought to be pleaded puis darrein 
Continuance. Continuance. Vide Yelv. 140. But the Court compared this to 
the common Caſe of a Judgment confeſſed by an Executo? after 
an Acton bzought, which is never pleaded puis darrein Continu- 
ance, but as this Cale is. And in theſe Cales the Time of the 
Dutlawzp, and the Time of the Judgment, and when it was, ap: 


pear in themſelves, 


Price verſus Parker. Pal. 8 Will _ B. R 


| PON a Motion to diſcontinue upon ]Payment of Coſts, 
* the Court held, That after a general Uecrdi# there can be 
Leave of the 118 Leave given to diſcontinue; fo2 that would be having- as many 
Court may new Trials as the Plaintiff pleaſes : But that after a ſpecial Ger- 
3 dit there may, becauſe that is not compleat and final; but in that 
not after ge. Cale it is great Favour. The ſame Point was lo ruled, inter 


. —_ Reeve and Gelding, Paſ. 5 & 6 W. & M. B. R. 


298. af pe 118, 124. 1 Sid. 60, 84, 306, 1 Mod. 13, 41. 2 Danv. 156. 1 Saund. 23, 339. 2 Saund. 73. 
Far. 5. 


(4) 
1 Lev. 48. 


Barber verſus Palmer. Trin. 13 Will. III. B. R 


7 C5: ) PF after a Plea in Bar the Defendant pleads a Plea puis dat- 
rel en- J rein Continaance, this 18 a CUatver of his Bar, and no fl 
tinuance is a vantage ſhall de taken of any Thing in the Bar. 


the Bar. 


* * 
i. ä 
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Continuance and Diſcontinuance. 1790 


— AT 


Weeks werſus Peach. Mich. 13 Will. III. B. R. 
bt (6.35 


D Eplevin fox taking Chattels in quodam loco vocat. A. Ac etiam fue, 
R in quodam al. loco vocat. B. The Defendant avowed the ta- * 
king in prædict. loto in quo, &c. fo2 that ſuch a one was leiſeh of avere but 
the locus in quo, &c. To this the Plaintiff demurrey. Et pet Cur, 29,0 4 
The locus in quo telateSonlp to one Place, (ſo that there is a Dif. «Plea to part 
continuance, the Avowzy not being an Anſwer to the whole De: 2 vue 
claration z and this Difference was taken per Holt C. J. I a Plains 
Plea begin with an Anſwer to the Whole, but in Truth the Bat, uf take 
tet pleaded is only an Anſivet to Part, the whole Plea is noutthe, Jae cg 
and the Plaintiff map demur z but if a Vie begin only as an Intra pl. 9. 
gaſwer to Part, and is in Truth but an Anſwer to Part, tis a 54,55. 
Diſcontinttance, and the Plaintiff muſt not demur, but take his 1 8 
Judgment foz that as by Nil dicit ; fo? if he demurg 02 pleads d. Sund. 75; 
ver, the whole Action is diſcontinuey. Pur: ads 


Curluis verſus Padley. Paſ. 2 Ann. B. R. 


＋ Debt, the Declaration was of Michaelmas Term, and the (.) 
Plea- Roll of Eaſter; aud no Continuance entered, any this Continuan- 
upon Demutrer was thewed'to the Court as a Diſcontinuance « ace eg. 
but they ſaid, The Pꝛadice is never to enter Continuances till ti! che Ple«- 
the Plea⸗Roll be entred up, the* the Declaration be of four 6 


five Terms ſtanding. 


Turner verſus Turner. Paf. 2 Ann. B. R. 


* Debt upon a Bond the Defendant pleaded a Composition. (. 
and this being argued ſeveral Times at Bar upon Demurrer, 3 _ 
at laſt the Court gave a Rule foz Judgment, Nifi Cauſa. Any tous after 
being ſtirred again, the foumer Rule was made abſolute The Rule for 
text Day 92. Mouritague moved to diſcontinue, alledging, That Ian e r. 
this was a ſham Plea, and no ſuch Compoſition ever made, and feadan:. 
cited 1 Saund. 39. 23. 2 Saund. 73. But per Holt C. J. After a Oy 192, 
Rule Niſi, and then a peremptozy Rule fo2 Judgment, it was and 
never done: The Rule of the old Books was, if after an Ex. Pag. Ante. 
teption was titre, and the Court had given their Opinions, the 

Plaintiff would be ſo hardy as to demur, he muſt do it at his Pe⸗ 

bit, and lo it is here, | 


Aa 2 Market 


2 


180 Continuance and Diſcontinuance. 


1 . 
— 


11. 


Market verſus Johnſon. Hill. 3 Ann. B. R. 


E EBT upon a Bond of 400 l. the Defendant as to 2251, 
Pa 4d. parcell. de prædict. 500 l. pleads Payment; the Plaintif 

Carter 31. demurred. Et per Cur. This is only a Plea to Part; fo? in 
Plea to be Debt upon a Bond a Yan may have ſeveral Pleas in Bat; ag 
don't take ſuppoſe the Plaintiff ſues as Erecutoz, the Defendant may plead 
Judgment the Releaſe of the Teſtato2 fo2 Part, and fo2 the Reſidue the Re. 
makes d Dir. leaſe of the Plaintiff; So a Yan as to Part may plead Pay, 
continuance. Ment, and as to the reſt an Acquittance ; then there being na 
Several Bars ANIWer as to the Reſidue, here is a Dilcontinuance fo2 the Beſi⸗ 
may be DUE; and the Plaintiff ſhould have taken Judgment by Nil dicit. 
pleaded to Et nota, This was in Hillary Term, and the Plea was delivered 
ſeverat Lebt in Michaelmas, but made up as of Hillary, which being obſervey 
on Bond. the Plaintiff took Judgment ill, and th: Court held he might do 
3 Lev-49,55- it ; and it was ſaid, That tho' the Plea was delivered in Michael- 


Far. b. mas, pct it being onip a Plea to enter, it might be entered as of 


3 Lev. 48. Hillary, and (0 Trick fo2 Trick. 

2 Lev. 118. vide Co. En. 142. In Debt upon a Bond there is Jſſie joined 
as to part, and Demurrer joined as to the reſt, both are contt- 
nued fo2 a long Time by Cur. adviſare vult, &c. at laſt a Diſcon - 

tinuance is recozded, viz. Recordatur per Cur. ſuch a Dap of 
May, Term. Paf. Anno, &c. quod illud Placitam non habet diem 
ultra Octabas Sci. Hillarii. | n | 


(i. Regina der er Tutchin. Vide this Caſe, Title Amendment, Pl. 14. 
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COW Y.CT1IONS 


Domina Regina werſus Dyer. Trin. 2 Ann. B. R. 


\ YER was convided on the Stat. 7 Jac. r. c. 7. fo2 buy / (1. 
ing imbezilled Parn, and it ſet kozth, Whereas Com- Mod. Caſes 
DD plaint had been made unto A. and B. &, And where- 1 
as the Defendant was ſummoned to appear before them, ceſſary in 
and by Virtue thereof did appear on Tuesday 17th Day of Apyil, ny 
1702. &c, Jt was objected, That there was no ſuch Day as Tueſ- utes the 
day the 17th Dap of April 1702. and indeed the 17th Day was Defendant 
Friday, ſo that the Time of the Summons being impoſſible, it e 
was the ſame Thing as ik there had been no Summons, and a yok, 383. 
Summons was neceſſary, Vide 2 Bulſ. 48. 9 H. 6. 44 Plo. 31. 8 
Dy. 95. Ray. 192. 2 Jo. 50. 12 Hf. 7. 12. Et per Cur. Upon the 37% 
Complaint the Juſtices ought to make a Memorandum and iſſue 1 
a Summons, and if the Party will not appear, oz can not be Nici 0. 
found, he map p2oceed. In the pzincipal Cale it is manifeff, there poſlble, ic is 
could be no ſuch Day, and therefoze he could not appear thereup- wn nga 
on, and when one Day is ſet fozth, his Appearance on another 


cannot be intended: Therefoze the Conviition was quaſhed. 


Domina Regina verſus Barnaby. Trin. 2 Ann. B.R. 


Na Certiorari was returned a Convitton upon the 43 El. (=) 
c. 7. (ſetting foxth, Whereas Complaint has been made un- gie 
to us, &c. by Sir R. B. that the Defendant in the Night-time cut 4; El. c. 7. 
down divers Lime-Trees of the ſaid Sir R. B. &c. The Juſtices be Number 
awarded that he ſhould payſo much fo: Damages. The Defend: of che Tree 
ant was ſtyled Gentleman in the Ozder, and it was objected, 1ſf, mutt be fer 
That a Gentleman was not within the Statute which ſpeaks of * 
Uagabounds and ſuch baſe People, and inflicts a baſe Puniſh. 
ment, viz. TUhipping, which the Law did never intend fo2 a Gen- 
tleman, adlp, That the Convittion is uncertain, fo2 want of 
chewing the Number of Trees. | Wes 93 
Curia. To the firſt, Whether the Defendant be a Gentleman 
02 not, is not material; - fo2 if a Man of Quality will do a baſe 
02 mean Thing, there is no Reaſon 02 Juſtice why he ſhould be 
crempted from the Puniſhment : The Qualtty of the Dffender ts 
| | ru⸗ 


— CONVICTIONS. 


rather an Aggravation than a Leflening of the Offenfe. - To the 
ſecond, the Number as well as the Mature of the Trees ſhould be 
erpzeſſed, fo2 this is like an Adlon of Treſpaſs in this Reſpet, 
That the Plaintiff is to recover Damages, of which the Number 
and Nature of the Trees is to be the Meaſute ; and if an Aﬀton 
of Treſpaſs ſhall hereafter be bzought fo2 theſe Trees, this Con. 
vition ought to be a Plea in Bar. 3vly, The Defendant in this 
Co. 73. a. Caſe pꝛetended he had Title, and offered to plead it to the Con. 
By three Pictlon, as was done in 3 Cro. 821. and itt 5 Co. St. John's Caſe, 
Judges a Powell Juſtice held, That could not be done, fo) ik the Defendant 
xe pee had Title, and the Pꝛopertp was in queſtion, then the Juſttces 
2 Ae a had no Jurisdiction, and then he is not without Nemedp; fo2 he 
Plea to ſuch thay have his Ation on the Cale againſt the Juſtice, oz him that 
Conia exetutes the Sentence: On the other Side; if the Juſtites bad a 
Caſe denied. Jutisdidion, we have no Power to Queſtion their Judgment, and 
this is a new Thing without Pꝛecedent. Powys and Gould agreed. 
Holt C. J. contra, (who indeed ſtarted this Point) That St. John's 
Caſe was a Pꝛecedent fo2 this way of Pleading to a Conviction, 
and that it was and muſt have been done (o there, oz elſe the 
Point of the Dagger could not have come in Queſtion : He ſaid 
14. lade. It was as reaſonable to fallifie the Pꝛoceedings befoze the Juſtices 
mendof fu. ln this Manner, as by an Action againſt them; and as to what 
ftices is con- Powell (aid of a Remedy by Aion, he anſwered, That if this O;. 
A by det were confirm'd, no Ation would lie againf the Juſtices, 02 bim 
{ion lies a- that executes the Sentence, fo2 then it is ſuppozted by the Autho⸗ 
bind den ffty ok this Court; and he [aid it was hard that this Court could 
or tncomeer- hy their Judgment give an Authozity to that which ought not to 
have been done. Note; Jt was ſaid the Recozd of St. John's 
Caſe was not to be found, The Convition was quach d upon the 
ſecond Point. Sed Quzre, if he pꝛoceeds without Gzound, and 
makes a good Ozder. Foz B. R. is not Judge of che Fax, but 
the Law upon the Fat. 


182 
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Domina Regina verſis King & al. Hill. 10 Ann. B. R. 


.). & Conviction fo2 Deer-ſtealing was remov'd againſt A. and B. 
Reſpertively /"\ wherein Judgment was given that each ſhould kozkelt 30 k 
tute, makes UND 'twas objeted, that there ought to be but one 30 l, kozteited: 
the Forſei- Sed non allocatur, fo2 the Mobs of the dd are, That they Wall 
mo reſpectively forfeit 30 l. Cro. El. 480. Mo. 455 Noy 60. And 
ottcnder. this Penalty is not in Mature of a Satigsfaition. ta the Party 

grieved, but a Puniſhment on the N and Crimes ate 
ſeveral, tho' Debts be joint, which per Powell diſtinguiſhes 
this from the Caſe of Partridge and Naylor in Cro. El. 480. and 


Noy 62. - 2 
Vide plus Title Indictment, &c. 369. 
4 Co- 


Conuſance of Pleas. J d ute 


Cotton verſus Johnſon. Hill, 2 W. & M. C. B. 


t 5 


Ely, after Non cul. pleaded, a Suggeſtion was entered, made upon 
quod nullus Juſticiarivs vel Miniſter Domini Regis inſulam theRollwith- 


our the Nient 


[ N Treſpaſs and Ejetment for Lands in A. in the Ile or, & 3. 


illam ingredi poteſt ad aliquam Jurat. extra, &c. and ſo pꝛays r 
a Venire to R. the next Uillage in the County of Cambridge. Et Confeſhon of 


dia videtur Juſticiariis rationi conſonum conceditur, &c. And it 
was objected, That the Nient dedire, i. e. quia Def. hoc non de- 
dicit, 02 elle the Confeſon of the D:fendant, ſhould have been 
entered, and that lo are the Pꝛecedentg. Curia: Either way is 
good. Ik it be not true, pou map being Erroz; if it be true, then 


it is right. 
Foſter verſus Mitton. Hill. 10 Will. III. B. R. 


Erjeant Wright tame into Court and demanded Conuzance 
of Pleas fo2 the Bishop of Ely, in an Aﬀion of Treſpaſs 


D 
Conuzance, 


the other 
Party, iswell. 


4 Inſt. 220. 


. 
R Be 


quare clauſum fregit, which was pending in this Court being te. and the Me- 


moved hither by Certiorari : And firſt of all, the Martant of At- 


hod of En- 


try thereof, 


toznep, under the Biſhop's Seal in Latin was read, and then show. 352 


the Reco2d of rhe Plea, as it ſtood; and the Recozd went on. Et 
modo ad hunc diem, venit Epiſcop. Elienſis per J. S. Attorn ſuum 
Et pet. cognition. & c. quia dicit, That the Place where, &. is 


within the Liberty of the Biſhop of Ely, aud that alias ſcilicet 


Mich. 20 E. 3. B. R. Rot. 34. in Treſpaſs, Aſſault and Battery, 
ans Hill. 21 E. 3. Rot. 21. B. R. in Treſpaſs quare, &c. and 
Hill. 17 & 18 Car, 2. Rot. 229. B. R. in Treſpaſs and Eject- 
ment, and in 35 Car. 3. Rot. 151. Treſpals, Aſſault and Bat- 
terp, this Pzivilege was allowed, and ſo pays bis ]ivilege Ba. 


bendi cognitionem, and then the Entry went on, Et quæſitum eſt 


of the Defendant ſi quid dicere queat quare, &c. ſuper quo allo- 
catur, &c. and then Dap is given upon the Roll to the Parties 
at Ely, &c. Et dium eſt Epiſcopo quod in cæteris juſtitia fiat. 
The two {aſt Reco2ds were pzodiiced in Court; but becatiſe the 
ald Becozds were not pꝛoduced, and it was the laſt Day of the 
Term, it was adjourned. Holt Chiet Juſtice doubted as to 


this ſozt of Pleading 3 foz he ſaid, The true Map of N, 
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An immemo- wag to alledge an immemozial Uſage, and then alſo pzoduce the 
. Allowance in B. R. 02 in Eyre; ko; ſuch Patvilege lies not in Pye. 
ſewn, and (Ctiption, but in Gzant : And becauſe, if the Charter were befoze 
chen an Al- Time of Memo, viz. before 1 R. 1. the ſaid Charter could not 
B. R. or in be pleaded, Therefoze by the Stat. De quo Warranto 6 E. 1. vou 
Eyre. may lap an Aſage Time out of Mind, which is an Argument of 
an ancient Gzant, and ſhew the Allowance. But without ſuch 
Clſage the Pꝛelumption of Law fails. Vide Keilw. 189, 190. 1 Sid. 

103. and in that caſe you ought to ſhew your Patent. 
22 N This was moved again in Trinity Term, and Holt C. J. asked 
ace mut be fo; the Recoad of E. 3. and they had only a Copy thereof, where. 
produced. UP0n he (afd, that the Reco2d ſhould have been p2oduced, koz the 
_ Entry is inſpect. Record. &c. Alſo he laid, there was no need to 
plead ſeveral Allowances ; Twas enough to plead one, and rely 


on it. 


. 


63. Croſs verſus Smith. Vide this Caſe, Title Certiorari. 
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Dudfeild verſus Andrews. Trin. 1 W. & M. C. B 
DEG. Rot. 760. 1 


Steward of a 
Copyhold 


Surrenders out of Court, fo2 he hath the Power of the 
Manor may Lozd, and the Lozd may do it; But why not out of the 
take Surren- Mano, ſince tis granted he may out of Court; and it may 
22 be convenient, but can be pꝛejudicial to no Body? Vide 2 Cro. 
4 Co. 26. b. $26. 1 Leo. 227. con. 1 Inſt. 59. 1 Ro. 300. There are two ſozts 
3 Bulk. 239. of Cuſtoms, viz. General th2oughout all Banozs, which the Court 
1 Roll. abr. takes Notice ot; Particular, which muſt be pleaded. Ee per tot. 
527. pl. 3. Cur. There is as much reaſon, that the Steward ſhould take 
cro.Jac-403- Sürrenders out of the Manoz as the Lozd, and that he ſhould do 


Bridg. 58. fg out of the Manoꝛ as out of the Court. 


82 of a Copyhold Manoꝛ map without Cuſtom take 


F IE | Glover 
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Glover verſus Cope. Mich. 3 W. & M. B.R. Intr. 
Pal. ult. Rot. 267. 


FER Curiam, The Surenderee of a Copyhold Reverſion may 8 
bzing Debt oz Covenant againſt the Leſſee within the Equity 8 
of the 32 H. 8. cap. 3. foz tis a remedial Law, and no Pꝛejudice 4 Mod. 80. 
can ariſe to the Loꝛd, and whether he is in the per oz in the Poſt, f Cesare 
is not material; fo2 a Bargainee may maintain Covenant within is wi: E. 
this Statute, and pet no doubt but he is in the Poſt, and Yelv. oy I 
222. was ahaſty Reſolution z and Hob. 178. only an extrajudt- .. 
cial Opinton: Judgment fo2 the Plaintiff, Note; The Mozds 3 Lev. 326. 
of the At are, No Perſon being a Grantee or Aſſignee of any Re- I 24 


Hob. 176. 
verſion. 


Benſon ver ſus Scot. Paſ. 5 & 6 W. & M. B. R. 


N Ejectment a ſpecial Aerdict was found, viz. A Cuſtom, that (3. 
the Tenants of the Yanoz having a Mind to alien, might an 7, 
ſurrender into the Hands of two Coppholders, &c. That Scot; Lev. 385. 
being a Copyholder in Fee, did ſurrender, &c. to the Ale of the Admittance 
Plaintiff in Fee and died, leaving his Wife, who claimed her — 2 
Free-Bank by the Cuſtom, and at the next Court the Surrender and Surren- 
was pzeſented, and thereupon the Plaintiff admitted; and the TE 
Queſtion being, Whether the Surrenderee, oz the Wife fo2 her ene om 
Frank-Bank, ſhould have theſe Lands: Jt was adjudged fo the n Iod. 59. b. 
Plaintiff 3 fo2 the Wife's Title does not commence! till after the 3 Salt 219: 
Death of the Þugband, and then only to thoſe Lands of which he Cro Car. 410. 
died ſeized ; but the Plaintiff's Title began by the Surrender; 
fo; the Admittance relates to that; and that the Caſe of two Join⸗ 


tenants, x Inſt. 59. b. rules this Caſe. 


Brittle verſ#s Dade. 7 Will. III. C. B. 


Eigene The Defendant pleaded, that the Land was held 4, 5, 
of the Mano? of D. which is Ancient Demeſne. The Plain: mene. 

tiff replies, Quod bene & verum eſt, That the Lands afozeſatd 

are held de Decano & Capitulo de Wigornia ut de Manerio, &c. 

which is Ancient Demeſne, but that the Lands are Copphold⸗ 

Lands: The Defendant rejoins, Ex quo prædict. the Plaintiff 

cognovit the Lands to be Ancient Demeſne; tis no matter whe: 

on they are Copphold 02 Frank-Fee ; Plaintiff demurrg; Ee per 

Ur. | | 7 | | | 1 


Bb | Iſt, 
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Copy hold iſt, The Replication is repugnant, fo2 Lands held ut de Ma. 
Cans Free. Nerio muſt be Frank: Fee; fo? Copphold Lands are Parcel of the 
1 Munoz, and cannot be held ut de Manerio; and therefo2e the Re. 
22 plication by ſaping they are held ut de Manerio, and pet they are 
| Copphold, is repugnant. | 
A2dlp, the Rejoinder is naught; fo2 if they he Copyholy, an 
Ejedment lies: iſt, Becauſe Coppholds are of ſo baſe a Nature, 
Writ of that a Writ of Right will not lie. N. B. 12. a, 2dlp, Jt would be 
Feet Gos,  (nconvenient becauſe Coppholds are Parcel of the Demeſnes of 
hold, ' the Manor, ſo that if they are trfable in the Lozd's Court, the 
Ante, 56. Low might be Judge and Party; and therefoze per Treby C. J. 
The Jurisdicion of the Lowd's Court extends to Land holden. of 
the Manoz only, and not to Land, Parcel of the Manoz. Judg- 
ment Quod breve caſſetur. 2 Lev. 405. 


Eaſtcourt verſus Weeks. Trin. 10 Will. III. C. B. 


3 | Rot. 355. 
. ) T leament on the Demiſe of Anne Eaſtcourt; a ſpecial Uet- 
Seel, ” dit was kound, That the Lands in Queſtfon are Copphold, 


Copyheld Parcel of the Mano? of Newton, and that William Weeks wag 
does not de- Copphold Tenant in Poſſeſſion fo: Life, and Sir William Eaſt- 
ſcend to the court LOW ; That Sir William died, and the Panoz, &c. de: 
Palm. 416. (Cendeb to his two Siſters, Mary and Anne, That Weeks ſuf; 
6, - 200. fered his Houle to be ruinous, and made a Leaſe of his Copphold 
Lon 226% for ten Pears, and that Mary died, per quod all deſcended ta 
2 Sid. 8, 9. Anne her Siſter and Heir ; that Weeks died, and his Cite enter- 
ed claiming her Midow's Eſtate, and that Anne entred fo? the 
permiſſive Maſte of the Pusband, and his Leaſe fo2 ten Pears 
without Licence: Et per Cur. CWas admitted in this Caſe, that 
theſe were both Cauſes of Fozkeiture, but the Queſtion was, 
CUhether the Plaintiff could take Advantage of this Fozkeiture: 
Et per Powell, At Common Law the Heir was entitled to take 
1 l Advantage of anp cauſes of Fozfeiture in the Time of his An- 
1 | ceſto2, but Waſte and Ceſſavit ; Taſte he could not, becauſe it is 
j a perſonal Wrong, which dies with the Perſon ; Ceſlavit he 
Wl could not, becauſe rhe Tenant by the Statute has Liberty to 
k ſave himſelf by Tender of Arrears, which are not due to the 
Hetr, but to the Executo2s. In all other Caſes the Eſtate de⸗ 


j | termfnes by the Ac of Fozkeiture, and tho' the Tenant hold in 
Poſſeſſion, tis a Diſſeiſin to the Low, if he will. x Ro. 508, 
1 Inſt. 59. Godb. 47. 1 Inſt. 233. Fitz, Treſpaſs 254. 1 Jones 136, 
Palm. 438, 439. And this Eleſtion of making it a Diſſeiſin being 
annered to the Jnheritance defcends to the Hefr, Noy 57, 
1 Leon. 242. 1 Inſt. 63. 1Ro.508. And where there are two Co- 
parceners, 


and one will take Advantage of a Fozkeiture, and the. 


2 other 


3 
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other not, there muſt be an Appoztfonment, 1 Inſt. 255, Kel- 
lewey 105. a | 

Treby C. J. Nevil and Blencow held, That the Continuing Tenant for 
in of the Tenant after Foxfeiture was no Diſſeiſin at EleFton — _ 
of the Lozd. *Twas admitted, That if Tenant fo2 Yearg oz dt « rorki- 
Life make a Feoffment oz levy a Fine, tis a Fozfeiture, and al. ture; otber- 
ſo a Determination of their Eſtate and a Diſſeiſin ; but if Te. . 
nant fo2 Pears make a Leaſe fo2 a longer Term than he has, they longer Term. 
held it no Difleiſin.no2 Foxfeiture, becauſe tis only a Contract be. 
tween him and his Lefſee, which does not operate on the Jntereſt 
of the Leſſo2 to affect it with any Prejudice. 

They held, That a Leaſe by a Copyholder was a Foꝛkeiture. Oro. El. 458. 
becauſe twas a Bꝛeach of Truſt, Mo. 272, 392, 184. and that 3 
it was a perſonal Urong as much as CUaſfe, which cannot be 4-478 1 
transferred by Deſcent, but muſt be took Advantage of by him Dyer 239. i 
that was w2onged. RAT 32es pl. 41. 

Aliſo they. held, That the Eſtate of the Copyholder was not 
— becauſe the Low by Acceptance of Rent, &c. might 
affirm it. | 

Laſtiy, They held the Eledtion muſt be made by both the Parce- 
ners; that the Thing is intire, and that therefoze the ſurvf- 
ving Siſter could not elect after the Death of her Siſter; and as 
to the Caſe of Co. Lit. where the Aunt and Niece are ſaid to join co. Lit. 53.b. 
in Waſte, they much doubted of it, koz the Books cited do 
not warrant that Opinion, and other Authozittes are contrary, 

Mo. 34, 110, 40, 127, 71 Y | 
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Kettle verſas Townſend. Temp. Will. III. In Canc. 


NE deviſes a Copyhold-Eſtate to his Gzandſoh, and Som- (6. 
mers, Lo2d Chancelloz, decreed the Will good, and that aui, | 
Equity ought to ſupply a Surrender as well as in Caſe of a Son; 7e epi ; 
that a Gzandſon was a Son, and the Gzandfather was bound to Sorrender 
pꝛovide foz him: But the Houle of Lozds reverſed this Decree, n n, 
and held, Equity ought not to. ſupply ſuch a Defect in Oisfavour your of a | 
of the Heir at Law, unleſs it were in Favour of a Son oz a Son or * 


Daughter; and not then neither, if it was to diünherit the eldeſt r 


ut prior 


Son; but it was not material that ſuch a Son was pꝛobided fo2 Proviſion is 
befoze, no2 how far, fo2 the Father only is beſt Judge whether he not material. 
has fully advanced his Child, oz not. F 


B b 2 


44 


Smartle | 
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__ 
kts. et 


188 Copyhold and Copyholder. _ 


. 


Smartle ver. Penhallow. Intr. Hill. 13 W. III. B. R. 
A. . Rot. 380. : 

SIP? Ar 1 
C7.) [? Ejectment a ſpecial Uerdi# was found, viz, That the Lands 
62 ales J in Queſtlon were Parcel of the Bano? of Tregoan, ot which 
Cuſtom in a the Biſhop of Exeter 5 Leſlo2 of the Plaintiff, was leis dʒ aud that 
Manor , by Cuſtom of the Panoz the ſaid Lands are demiſeable by Copy 
by Copy ot Coutt-Roll to two 02 thzee Perſons fon their Lives, and the 
twao or three Life of the Survivo?, Habendum ſacceſiive ſieut nominantur in 
eee Lite, Charta, & non aliter, and that the Lom is to bave a Þeriot on 
Habeod de. the Death of every Tenant dying ſeiſed. They farther find one 
ccſive, &© Noſworthy was Tenant foz Life of the Mane by Gzont from the 
babend' e JP2vecefſo? of this Biſhop ; and that he by Copy granted the Te- 
him during. nement fn Queſtion to A. and his Aſſigns, koz the Lives ok B. 
the Hef and C. and of the (aid A. and that Noſworthy is dead. The Que- 
C. is war- ion was, Mhether this Sꝛant be warranted by the Custom? and 
ranred by ft was urged fo2 the Plaintiff, That A. has the whole Eſtate; and 
1 Nc. 40. that B. and C. are not named to take an Jntereſt but by Wap of 
6 Co. 371- Limitation; aud that if A. die, here is Room faz an Occupant, 
Je. Fl. 55, which is to put a Tenant upon the Low without his Conſent: 
7 Bald, 11, Allo if A. ſhould become Bankrupt, this Eſtate would be aſign- 
&c. able; and upon this Leaſe the Lo2d can have but one periot; 
Vaugh. 157- whereas in the cuſtomary Leaſes the Lozd is to babe thee. C 
admitted that where a Power o2 Cuſtom warrants a greater Eſtate, 
it will warrant a leſſer, as if the Lozd may grant ko; thzee Lives, 
he may fo one: But then it ruſt be of the ſame Mature. It H. 
has a Power to leaſe fo2 thee Lives, he cannot leaſe fo: 500 
Pears, tho' it be a leſſer Eſtate in Law. It a Biſhop make a 
Leaſe foz 30 Yeats, tis whollp void as to the Succeſſoꝭ, becauſe 

his Power is exceeded; ſo in this Caſe. 25 M . 
On the other Side twas argued pro Def. That this was no 
greater Eſtate than what the Cuſtom allow'd; That if this Oꝛant 
bad been made to A. B. and C. habendum ſucceſſive fo2 their 
Lives, they might have ſurrendered to the others, and the Lo 
was compellable to admit them, aud they would have an Eſtate 
pur auter vie, That if the Tenant may by his own Aa make ſuch 
an Cate, tis moſt unequal to ſay that the Low cannot. As to 
the Low tis the {ame Thing, whether A. takes ko his own 
Life, and the Life of B. and C. oz A. B. and C. take fo their 
Lives: And there cannot be an Occupant of Copyhold-Lands, 
neither are they within the Statute of Frauds to be Aﬀets 02 de- 
viſeable, 2 Ch. Caſ. 201. and as to the Periot, it will be due on 

the Death of every Aſſignee that is admitted. | 
if Copyhola Holt C. J. 1ſt, There can be no Occupant of a Copyhold- 
Tenant pur Eſtate fo the Pꝛejudice it would do the Lozd : But if the Copy: 
aurer ige holder being Tenant pur auter vie die, the Lozd ſhall enter. As 
ſhall enter; and no Occnpancy is. Mod. Caſes 68. 


I ik 
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it there be Tenant fo2 Life of a Copyhold, Remainder to an- Rent to A. 
other koz Life, and Tenant fo2 Life commits a Foxfeiture, the bie er 
Lom ſhall enter. Ik H. grants a Rent out of his Lands to A. by4.'sDeath. 
pur auter vie, and A. dies, (hall not the Rent ceaſe? What is 
the Reaſon? Becauſe here wants a Gzantee, So it is here; 2<<vpancy 
an Occupancy is fo2 ſupplying a Freehold: In Copyholds the wo? * 
8 is in the Low; the Tenant has only an Eſtate at Frechold. 
20ly, He held that the Cuſtom conſifted in thꝛee Parts: itt, 
The Conſtitution of the Eſtate, viz. by Copy, 2dly, The Ex⸗ 
tent fo thzee Lives. zdly, The Manner of the Eſtate, which by 
Operation of the Cuftom-differg from the Conſtitution at Com. 
mon Law, viz. to thꝛee, habendum ſucceſſive, . 
 CUlhat is done here is not (o much as the Cuſtom: The Cu- 
ſtom enables him to grant fo2 thee Lives, and he grants but koz 
one. It the Cuſtom be to grant in Fee & non aliter, pet 
the Low may grant fo2 Life, oz to A. fo2 Life, Remainder to 
B. in Call. Ik the Cuffom be to grant ko; Life, the Low may 
grant durante viduitate. Vide 3 Cro. 323,373. This is not like Biſhop's 
the Caſe of a Biſhop's Leaſe: That cannot be good fo? any Part, rer 
becauſe the Statute ties it up to an erpzeſs Fozm. Aliter per- d_—_—— 
haps had it been that Biſhops ſhould make Leaſes fo2 any Num: void as to 
ber of Pears not erceeding ſuch a Number. — 
As to the Suppoſal of the Bankrupcy, Powell at firſt doubted | 
upon that Jnconventence, ſaying it could not be good if it pꝛe⸗ 
judiced the Lord; but Holt thought that made no Difference, 48 of abe 
fo2 if the Copyholder being Bankrupt, his Eſtate was aligned, Corn holder 
the Aſſignee would have the Eſtate determinable upon the Death his Egace in 
of the Copyholder, and then the Heriot would be due, and not by *rcjudice of 
the Death of the Allignee; fo2 ſo it was oꝛiginally, and cannot ha 
be altered by any At of the Copyholder ; but per tot. Cur. This 
is a Suppolal not in the Cale, and therefote it was not determin d. 
Judgment pro Def. per tot. Cur. | 
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Rex &5 Regina ver. Bunney. Mich. 1 W. & M. B. N 


ben qucth- T a Cozoner's Jnqueſt be quach d, the Cozoner muſt take a 


ing Inquiſi- 


new Jnqueſt ſuper viſum corporis; but if a Melius inqui- 
_, rendum be granted on a Male ſe geſſit of the Cozoner, the 
a new one ©" new Jnquiry muſt be befoze the Sheriff oz CommiMoners, 
ſuper viſum; not ſuper viſum Corporis, but upon Aﬀidavitsz foz none but the 


upon a Me- 


lius Inqui- Cozoner can inquire ſuper viſum Corporis, and he is not to be 


rendum, the truſted again: But when an Jnquiſition is quach d, tis as if no 
Sheriff or Jnquiſition had been taken. 74 7 


Commiſſio- | 


ners by Affidavits. Carth. 72. King verſus Bonny, 3 Mod. 238. 3 Mod. 80. 


Clerk's Caſe. Vide Title Indictments, &c. 


Butler verſus Palmer. Trin. 11 Will. III. B. R. 


1 Nan Action koz a falſe Return of a Mandamus it appeat- 
＋ by ed, That King Edward III. granted to the Burgeſſes of 

the Body at Dartmouth a Charter to elect a Mayo? de ſeipſis annually, 

arge, may 


e and by Conſtitutions made in the Reign of Q. Elizabeth 


to a ſelect AND Ring James the Firſt, and long Uſage in Purſuance thereof, 
Number. the Method was fo2 the Common Council to pzopoſe two Per⸗ 
þ4 55. v- ſons fo2 the Freemen to chuſe out one of them: That thus it 
4 Inſt. 48, 49. COntinued till 1641, and then a By-law was made foz Repealing 
Jenk. Rep. all fozmer By-laws, and Owatning that fo2 the future Elec- 


273. 


tions ſhould be made by the Freemen at large; and accowdingly 
the two ſucceeding Elettons were made. In the Pear 1684, the 
old Charter was ſurrendered ; but that Surrender _— 

1 ronev, 


CORPORATION or 


* — 
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rolled, and a new Charter granted, under which new Charter 
the Town made a By-Law repealing the By-Law made in 168. 4 Co. 78. a. 
The Court reſolved, 1ſt, That tho by the Gzan: of Edw. 3. the 3 Ban, . 
Election was to be by the Freemen at large, yet this might be 

reſtrafned and regulated by Uſage and By-Laws, to the Choice 

of one out of two only, 2dly, That the By-Law in 1681. had/ 

well reſtozed the ancient and pzimitive Conſtitution, and repealed gw of 
thoſe By-Laws that altered it. zdly, That the Sur render of the Sasol 
old Charter was vold fo2 want of an Jnrolment. 4thly, As to rolment. 
the new Charter, and By-Laws made under it, the Court held, Pott, 199. 
That i thoſe that were Members under the old Chatter happen- 2 

ed to be the only Perſons that Acted, they ſhould be deemed to act under « good 
by Uertue of their ancient and true Right ; but ik commirt with old Charter 
others that were only Members under the new Charter, tho' the 332 
old Members were the Majozity, pet then muſt be taken to act by under « bad 


Uertue of the new Charter, and then what they did was void, Pn 


Faſt- India Company's Caſe. Paſ. 12 Will. III. B. R. 


N an Aﬀton againſt the Eaſt- India Company fo 5000 l. ft was (=) 
moved, That the Sheriff might retom exemplarp Iſſues, be- 
cauſe ſeveral (Urits of Diſtringas had been already ſerved to no 
purpoſe ; and the Court ſaid, he ſhould retom good Iſſues, and 
if he did not, the Plaintiff might bzing an Action againſt him; but 
at laſt he was oꝛdered to attend, 


Anonymus. Trin. 12 Will. III. B. R. 


ER Holt C. J. My Loꝛd Coke ſays, That a Cozpozation A 

muſt have a Name ; but that muſt be underſtood to be either mt — bn 
erpzeſſed in the Patent, oz implied in the Nature of the Ching; cpren.4 in 
as if the King thould incozpozate the Jnhabitants of Dale with the Grant, or 
Power to chule a Papo; annually; tho' no Name be given, yet meine 
it is a good Coꝛpoꝛation by the Name of Mapqꝛ and Commonalty, che Thing. 
So the City of Norwich is incozpozateb to be a Bapo? and She: Co. 10. 29. b. 
riffs by the Charter of Hen. 4. and are calied Mapoz, Sheriffs 


and Commonalty. _ 


A Corporation aggregate may appoint a Bailiff to diſtrain with- 1 Mod. 18. 
out Deed or Warrant, as well as a Cook or Butler; for it neither Corforuton 


veſts nor deveſts any ſort of Intereſt in or out of the Corporati- way. appoin 
on, So held inter Cary & Matthews in Cam. Scacc. 2 


Plowd, 91. b. 1 Vent. 47, 48. Cro. Car. 170. 2 Saund. 305. Moor 552. 


— 


= 
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The Mayor of Thetford's Caſe. Hill. 1 Ann. B. R. 

1 L PON a Mandamus to the Mapoz and Commonalty of 

5 .L Thetford, the Return was made in the Name of the Co, 

Corporation pozation, but without the Common Seal, oz the Hand of thy 

mey do an Papo; (rt to it: My. Sloane moved, that the Mayo? might be 

upon f 5 

Record ohltged to ſigh it oz ſeal it with the Coppozation Seal, alledging 

withourtheir that tt was not a Cozpozate Act to charge the Coppozation with, 

Seal, but not but the common Seal, noz the Zc> of the Mapoz without his 

in pais {andt0 it. After Search of Piecedents, which were found both 

Clays, Holt Chfcf Juſtice held, and the reſt concurred, That 

tho' a Cozpozation cannot do an Ac in Pais without their com: 

- co. cs mon Seal, pet they may do an Act upon Recozd; and that fs the 

Moor. 676. Caſe of the City of London every Pear, who make an Attozney 

Pt. 920. bp (Uarrant of Attoznep in this Court, without either Sealing 

| Rol. Rep. 02 Signing; and the Reaſon 18, becauſe they are eſtopped by the 

82. Reco2d ro ſap it is not their Ac. So if an Acton be bzought a. 

gatnſt a Cozpozation here foz a falſe Return, they are eſtopped to 

ſay, it is not their Return, fo2 it is Reſponſio Majoris & Com. 

munitatis upon Recozd. Neither is the Hand of the apo? ne- 

ceſſary, fo2 he is liable in his puvate Capacity without it; and it 

is ſufficient Evidence againſt him, That the TUrit was delivered 

to him, and that there is a Return made, fo2 then ft is incumbent 

At common On the Mayo; to ſhew the contrary. At Common Law no-Officer 

Law no Off. Was bound to ſign a Return. The Statute of York obliges a 

boundro Gen Sheriff to do it, but extends not to a Cozoner, Mayoz, 02 other 

a Return, Dfficer. And the Mayo? 02 any other Magiſtrate of this Copo- 

Yelv- 34. ration that pꝛocured this Return, is liable not only in their co; 
pozate but their pzivate Capacity. 


Cuddon werſ#s Eaſtwick. Hill. 2 Ann. B. R. 

(5. E PON a Habeas Corpus was return'd an Action of Debt fo 
Ante, 143. the Penalty of a By-Law made by the Common Council 
8 of the City of London. Che By-Law was, That whereas the 
make a Fra- Company and Feliowthip of Potters had been Time out of 
de lane Bind a Company and Fellowſhip, it was ozdain d, That they 
to bing © ould ſtill remain and continue fo2 ever a Company and Fellow: 
Strangers for ſhip, and that no Maſter of any Boat, &c.. from Place to Place 
pubick Con to, &c. ſhould unload 02 ſend on Shoze any Goods, but by ſuch 
Sid. 291. Perſons as were Free of the ſaid Company 2 To which it was ob- 
Mod. Caſes fected, 1ſt. That the City of London, could not make a Cozpoza- 
125 12+ tfon, 2dly, That a Cozpozation could not make a By-law to bind 
Strangers, unleſs founded on publick Conventence. Et per Cur. 


2 | The 


the. fwd Ali... 


— — 


1 * 
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The City of London cannot make a Copozation, fo? that can 
only be created by the Crown ; but this is only a Fraternity, not 
a Cozpozatton, and a Cozpozation map make a Fraternity, A Piference 
Corporation is p2operly an inveſting the People of the Place with 1 
the local Government thereof, and therefoze their Law ſhall bind brafernicy. 
Strangers; but a Fraternity is ſome People of a Place united 

together, in Reſpef of a Yyſtery and Bulineſs, into a Company, 

and their Laws and Owinances cannot bind Strangers, fo2 they 


have not a local Power oz Government. 


COT % 
Blachly verſus Fry. Mich. $ Will. III. B. R. 


N Treſpaſs quare Clauſum fregit, and fo2 cutting his Com (1. 
and carrying it away, the Jury found the Defendant guilty 5 Mod. 315. 

of all but the carrying away, and Gould moved. fo2 full Coſts Full Coſts in 
on the 22 & 23 Car. 2. cap. 9. Holt C. J. here the Treps6 
Treſpaſs is done clamando titulum, oz the Title may come in , 4s 
Queſtion, there ſhall be full Coſts. In Stroud's Cale fo2 entring Raym. 487. 
bis Cloſe and digging Turf, full Colts was allowed: But the J. 232: 
Judge of Aſie, viz. North C. J. certified, that the Freehold 5 "ape 
came in Queſtion. So in Judge Eyre's Caſe, in an Action on 14: 
the Caſe fo2 ſtopping his Way, Adjournat. Vide Ray. 487. “ 34. 
2 Keb 756. 2 Ven, 215. 2 Keb. 849. | 


Dominus Rex verſus Edwards. Hill. $ will. III. B. R. 


T was (aid per Cur. That the King chall pay Coſts foꝛ an A- (.) 
mendment, but ſhall not pay Coſts fo2 not going on to Trial; Crown pays 
but where there is a Pzoſecuto?, he ſhall pay Coſts fo: Amend Se e 
ments, and fo2 not going on to Trial both; but then there muſt bur nor for 
be an Affidavit of the Name of him who is the Pꝛoſecutoz, fo: oxy" 17 
that does not appear upon the Jnditment : And if the Defendant 1 
daes not know the Pꝛolecutoz, he ought to apply to the Attozney : Lill. 34: 
General, who will inkozm him. Te. 
3 Ce Thomas 


Fn — 
— 
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Thomas verſus Lloyd. 10 Will. III. B. R. 


1 Sſumpſit, The Defendant pleaded his Pzivilege as an Dfficer 
cee ok the Erchequer, in Abatement, and the Plea being held 


to Pleas in god Upon Demurrer, there was Judgmest quod billa caſſetur. 

poarement. Et per Cur. It was held upon the 8 & 9 W. 3. c. 11. That 

NMod. Cats the Defendant ſhould have no Costs; fo2 the Act extends only 

$8, to Demurrers in Bar, and not in Abatement, becauſe it (peaks 
of Suits which are veratious, which does not appear to the 
Court on Pleas in Abatement z but on Oemurrers in Bar, 
where the Court ſee the Merits of the Cauſe, it does, and it 
would be very hard if the Dekendant ſhould have Coſts againſt 
the Plaintiff in ſuch a Caſe, when the Plaintiff could have none 
againſt the Defendant, tho' he ſhould have had Judgment quod 
reſpondeat ouſter. 


Garland werſus Extend. Mich. 2 Ann. B. R. 


C43 F: HE Defendant having pleaded in Abatement, the Plaintift 
=> ow demurred, and Judgment was given fo2 the Defendant. 
Garden ver, And Mz. Branthwaite moved to have Coſts upon the Stat. 8 & 9 
Exon. W. 3. But it was denied, koz the Judgment in this Caſe is not 
228 given upon the Merits, but quod billa caſſetur; and the Statute 
Hard. 152. meant only ta give Coſts, where the Merits of the Cauſe was 
Cro.Car.533. determined upon the Demurrer. Ik Judgment had been fo? the 
* Plaintiff upon this Demurrer, it had not been final, but only a 
reſpondeas ouſter, and the Plaintiff could have had no Coſts by 
the Statute, which therefoze cught to have the ſame Expolition 
as to the Detendant. 


Domina Regina verſus Danvers & al. 6 Ann. B. R. 


1ngl. 3) IN an Infomation againſt Danvers and others, one Defendant 
azainſtthree, 1 was Aiquitted, and the reſt found guilty at the Afies ; and 
and one only tho the Judge did not certifie a pꝛobable Cauſe, yet it was held 
acquire; he that the JPzoſecuto was not liable to pay this Defendant Colts; 
Coſts on becauſe till the 8 & 9 W. 3. the Plaintiff never paid Coſts in any 
4X 5 -& Action, if but one Defendant was found guilty z and the Att of 
i Lev.6:, 4 & 5 W. & NM. c. 18. cannot be intended to make Pzoſecutozs 


10 Co. 16. Other Wile liable, than as Plaintiffs were befoze in other Ations- 
4; Vide plus Tit. Damages, 205, 


Cot- 


Cottages and Inmates. 


Dom. Rex verſ. Everard. Hill. 13 W. III. B. R. 


Preſentment was made at a Court-Leet fo; Ereing a The Ordi- 
Cottage contrary to the 31 Eliz. cap. 7. not laping vance de ter - 


A four Acres of Land to it, accoding to the Statute de — 
terris menſurandis : It was excepted, firſt, That this Ad of Par- 


was but an Oꝛdinance. 2 Cro, 603. But per Cur. twas held a liament. 
Statute, 2dly, That the Caption is Ad Cur. viſ. Franc. Pleg. 

cum Cur. Baron. whereas the later Court has no Authozity ta 

take ſuch Pꝛelentments, ergo it is illegal, becauſe incertain which 

took it. 2 Keb. 139. 10 Ed. 4. 15.a. Et per Holt C. J. Where 

there are ſeveral Commiſſions, of which each have Authozity ta 
pꝛoceed fo2 the ſame Thing, but fn a different Manner, it ought cro. Car. 80, 
to appear by which of theſe it was taken; but here only one Court 4:3 

has Jurisdiction in the Batter, and it muſt be taken as a Cap- Pe , 
tion by that Court that had Authozity to pꝛoceed in it. Allo, if Courts have 
the Mozds had been Et Cur. Baron. the Objedion had been Iuriſdiction 


ſtronger. 3dly, That the Pear of Our Lon was in Engliſh Fi- Thing, and 


gures: But the Pear of the King being at Length, the Anno where not. 
Domini was held Surpluſage, 


OS CO- 


COVENAN T. 


Cole's Caſe. Hill. 3 W. & M. B. R. 


(1.) P Jndenture H. leaſes a Houſe, ercepting two Rooms, 
2 and free Paſſage to them. The Leſſee aMgns, and the 
Houle ex- Afſignee diſturbs the Leſſoz in the Paſſage thereto, and 
5 _ fo2 this Diſturbance the Lefſo2 bought Covenant, Et 

i. diflurbed per Cur. The Action lies; the Diverſity is this, Tf the Diſtur, 
- therein, Co- hance had been in the Chamber, tis plain then no Action of Co- 


venant hes 


venant 1+» venant would have lain; becauſe it was excepted, and fo not 
wiſe if ex- DeMmiled: Aliter, where the Leſſee agrees to let the Leſſoz have 
cepringaPat- g Thing out of the demiſed Pꝛemiſſes, as a Cay, Common, 
and is di. o; Other Pꝛoſit apprendre; in ſuch Caſe, Covenant lies fo 
ſturbed in the Diſturbance. Vide 3 Cro. 657. Mo. 553. And this Cove- 


1 4 is, nant goes with the Tenement, and binds the Aignee, Judg- 
. Cro. Jac.438- ment pro Quer. 195 


Griffith verſus Harriſon. Mich. 5 W. & M. B. R. 


(2) Nation was bzought by the Plaintiff an Erecutoz, on a Co- 
12 venant in an Aſſignment of a Leaſe, fo2 quiet Enjoyment 
in ſome Caſes free And clear, and freely and clearly diſcharged, 02 otherwiſe in⸗ 
traverſable. Hempnified of and from all Arrears of Rent, &c. And the Plain 

tiff afligned a Bꝛeach, that ſa much Rent was in Arrear; the 
.- Defendant to Part pleaded Payment to the Leſſoz, and to the 
Reſt of the Rent alledged to be in Arrear, that he left Mo⸗ 
ney in the Hands of the Plaintiff ea Intentione quod ſolveret 
to the Leſſozz and upon Demurrer M2. Northey objected that 
the Plea was not good, becauſe the Intention was not tra- 
berſable. Holt C. J. contra; Jn ſome Caſes the Intention is 
traverſable, as if A. be indebted to B. by Obligation, and by 
ſimple Contract, and pays Money to B. the Intention to which 
Debt it ſhall be applied is traverſable: And the Court inclined 
that this Plea was good, but held clearly, that if it had been reli- 
quit ad ſolvendum it had been good, and that non reliquit modo & 


5 forma 


nm "IT „ 


ren 


COVENANT. 1097 


forma had been a good Traverſe: But the Court took Excep⸗ 

tion to the Alignment of the Bzeach, fo2 that the Plaintiff did 

not ſhew a Diſturbance in the Enjoyment, oz other ſpecial Dam- 
nification, without which the Rent being behind, is not a Beach 

of the Covenant, Tollard's Caſe, 1 Ro. Abr. 433. and took this Where Bond 
Diverſity, viz. CUhere the Counterbond oz Covenant is given or Covenant 
to ſave harmleſs from a penal Bond bekoze the Condition bzoken, . ne be 
there if the penal Sum be not paid at the Dap, and ſo the Con fore Condi- 
dition not p2elerved, the Party to be ſaved harmleſs, does by geg of the 
this become liable to the Penalty, and ſo ts damniſied, and the bein 0 
Counterbond kozkeited; but if the Counterbond be given after forfeiced by 
the Condition of the Obligation be bzoken, oz to ſave harmleſs berg 
from a ſingle Bill without a Penalty, there the Counterbond given afrer- 
cannot be ſued without a ſpecial Damnification. So here, Rent warde or to 
remaining in Arrear, and not paid, is not a Damage, unleſs the wy 
Plaintiff be ſued 02 charged; and if paid any Time befoze ſuch gle Bill. 


Damage incurred by the Plaintiff, tis ſufficient. av. 91. 


| Green verſus Horne. Paſch. 6 W. & M. B. R. 
Intr. Trin. 5 W. & M. Rot. 8317. 


N Covenant the Plaintiff declared, That A. being indebted to (63. 

1 him, and arreſted at his Suit, the Dekendant in Conſidera- 1 

tion that he would ozder the Bailiff to let A. go at large, under char alters 

took and covenanted with the Plaintiff to bzing in the Bodp of be Caſe, 

the laid A. and deliver him into the Cuſtody of the (aid Batliff ſuch a 

a Day, &c. The Defendant pzayed Oyer of the Deed, which was 

I (the Defendant) do promiſe and engage my ſelf to bring in the 

Body of f. to the Cuſtody of B. Bailiff, ſuch a Day; and there- 

upon it was demutred: Et per Cur. Firſt, The Plaintiff cannot : Jon. 202. 

ſet kozth Matter of Fact in his Declaration not contain'd in the . 

Deed it ſelf, ſo as to alter the Caſe z therefo2e all ſuch Matter of 2 Salk. 45). 

Fact ſo alledged 02 averred is immaterial, 8 Rep. 151. 
2dly, The Plaintiff is no Party to the Deed, noz ſo much as pa. 

named in it, and tho Covenant may be bzought on a Deed⸗ Boll, l. canner 

yet the Party muſt be named in the Deed, 1 Rol. Ab. 517. bring Core. 


; nant unleſs 
named in the Deed. Cro. Jac. 505, 596. 


Brewſter 


a Fwy _—_—— W * Pr CE * tn that. 


198 _ COVENANT. 
Brewſter werſ” Kitchell. Hill. 9 Will. II. B R. 
(4) ]S was a feſgn'd Action on the Caſe upon a Mager, 
Carth. 438 189 to ſettle a Difference about the Deduction of Tires 


Serenadt se Ott of a Rent-charge. Upon Non Aſſumpſit pleaded, the Jury 


2 found a ſpectal Cerdict, viz, That A. being ſetzed of Lands in 
OY ee Fee, by Deed dated 1649, granted a Rent-charge to one Brew. 


xtends 
ſubſequent {ter and his Heirs, and covenanted fo? farther Aſſurance, and on 


2 the ſame Deed there was an Jndozſement, that the Rent was ta 


ture; not of be paid clear of all Tares; Afterwards A. confirmed the Gant, 
different Na- nd cobenanted to pay the Rent-charge clear of all Tares, 
"Oey By the Land Tax 3 W. & M. 4s. per Pound is laid upon 
Land, and Power given to the Tenant to deduck 48. in the 
Pound, with a Pꝛoviſo not to alter Covenants 02 Agreements 
of Parties. Et per Cur. | | 
Poſt, 221. Such ea Covenant, if made in the Pear 1640, would not have 
-Inſt« 76,77: freed the Rent charge from the Taxes impoſed by theſe Ads; be⸗ 
cauſe there was no parliamentary Tax in Being, 02 known at 
that Time; but becauſe there were ſuch Taxes in the Pea? 1645, 
which was befoze the G2ant, therefoze this Covenant muſt be 
conſtrued to extend to them; fo2 otherwiſe it would ſignify no- 
thing: And Holt C. J. held in this Caſe, 8 
if, That the Heir of the G2antee could not maintain an 
122 Action ok Covenant againſt the Aſſignee oz Leſſee of the Szant⸗ 
Covenant 2 023 but only againſt the Gzantoz and his Heirs; koz a (War- 
gainſt an A!" ranty, though a Covenant real, does not bind the Lond, till 
nge orens Judgment had in a Warrantia Chartz, much leſs that which 


Land. An Aſſignee of Land may have 


Grantee of 


N. B. chat was Is only a perſonal Covenant. 
„ Covenant againſt the Covenantoz and his Heirs, where the Co- 
* venant runs with the Land, 42 E. 3. 5. 5 Co. Spencer's Caſe; 


the other 


three hold- hut Covenant will not lie meerly againſt one as Aſlignee of Land. 
8 Hard. 87. pl. * PSS | wy 

charg'd the 2dly, CUhere the Queſtion is, TUhether a Covenant be re: 
_ pealed by Act of Parliament, this is the Difference, viz. 
Dice des COhere H. covenants not to do an Act oz Thing which was 
where a Co- [awful to do, and an Ac of Parliament comes after and com- 
—_— he - pels him to do it, the Statute repeals the Covenant: So if 
ſubſequent H. Covenants to do a Thing which is lawful, and an Ack of Par- 
8 and I{ament comes in and hinders him from doing it, the Covenant 
Pol 65. is repealed, Vide Dyer 27. pl. 278. But if a Man covenants 
Cro Car. 221. not to do a Thing whtch then was unlawful, and an Act comes 
1 Jon. 245- and makes it lawful to do it, ſuch At of Parliament does not 


D . 
i Lev. 109, Fepeal the Covenant. 


3 | SES: North 


» 
P 
8 
1 
* "1 
* 
5 
4 bi” 
» 
4 oo 
* 
a 
« 
* 
4 9 ; 
# 
. 
3 
4 
4 
* 
” 
b oy 
LY 
* 
d 7 
* 
= 
\ X 
4 
0 
1 
* 
. 
5 0 
| 
K * 
4 * 
3 ad 
{ 7 
ws 
4 * 
"2A 
. . 
4 . 
2% 
4 y 
* 1 
3 
-— 
** 
KC 
—_— 
I 
, 
4 
=_ 
Y 
= 
1 
4 d A * 
3 
"Hh 
= 
_ : 
_ 
6 
2 L 
% 
1 
= 
= 
: 
= 
= 
1 o 
'% _ 
_ 
=_ 
* 4 J 
1 
1 
. 
1 
__ 
3 
1 =_ 
AZ 
1 
1 
= 
A 
4 
= 5 
= 
= 
= 
. 
7 
7 
9 
8 
5 
* 2 
9 
® 
= 
A 
- 
Y * 
1 
= 
1 P 
.x 
= 
8 
4 
1 
1 "= 
- 
3 
4 
1 
I 
4 
- 
=_ 
1 
4 * 
3 
lu 
2 
2 
oe 
I 
1 
4 


£ 2 — 2 2 & of 
8 a 4 . 4 * . 4 - * * 8 __ ed — 1 p * v — — N „ x n I» _ - * a | 
4 4 " a „ — tt; . * _ * 3 „ * 0 "TIT I 9 * „ ꝗ— I : ol 
_ — * a ** — Y 2 0 5 2 - * 1 * * U * 
— OY *** 6 lb ot. ine * * SITY g 
* r 2 R * r TS and ds n OOO TONE Ys * * * * , Þ 
N d _—_ _ T_T 4 1 v7 E Mom * 2 1 " 4». 4. 7 n * aa * , "ON Cn n - * 7 rr ES” 1 4 4 I? BS * 9 £ > 4 * 
* pe 4 * h 8 p — ns je * 1388 l 88 N e 2 £7 9 1 e 8 2 RR r 1 > 8 d CLE 1 


COVENANT. 


„ —ñ— 


3 


” OO —̃ y—— 2 6 — 


199 


Northcote ver. Underhill. Mich. 10 Will. III. B. R. 


N Covenant the Plaintiff declared, that the Defendant by his nes. 
I Deed did grant, bargain, and ſell to the Plaintiff and his 5 
Peirs, provided that if the Gzantoz paid ſo much Monep, jt of Land is 
ſhould be lawful fo2 bim to re-enter, and that he covenanted to 8 
pay the ſald Money to the Plaintiff; and a Bzeach was aſſigned al dependent 
in Non-payment of the Money: After Judgment by Default, and Covenants 
a (Writ of Enquiry executed, By. Carthew objefted, that nothing 38 
paſſed by the Deed fo? want of Enrollment, quod fuit conceſſum ; of Covenant 
and from hence he inferred, That the Covenants were void, like Race 4 
the Cafe in Raymond 27. where H. grants all the Reſidue of his 1 Keb. 135, 
Term, which ſhould be unexpired at the Time ok his Death, and 64. 183. 
covenants koz quiet Enjoyment, and gives a Bond to perkozm 1128. A 
that Covenant, and it was held that the Bond and Covenant were 
void. Et hoc fuit conceſſum per Holt C. J. becauſe that was a 
relative and dependent Covenant. It rekers to an Eſtate, and 
is to wait upon it ; and ik there be no Eſtate granted, the Cove⸗ 
nant fails; but in this Caſe the Covenant to pay the Money is 
a diſtin, ſeparate and independent Covenant, and it is not ma- 
terial whether any Eſtate paſſed, and the Plaintiff need not ſhew 
it, noꝛ ſap quod defendens conceſſit, but the beſt Map is to de- 
clare with a Quod cum Teſtatum exiſtit, &c. and Judgment was 


given fo? the Piaintiff, 


Greſcot werſus Green. Pal. 12 Will. III. B. R. 


Eſſee cobenanted fo2 him and his Aſſigns to rebuild and finiſh „ 
a Houſe within ſuch a Time, and after the Time expired the 8 for 
Lefſee aſligned over the Pꝛiemiſſes, the Houſe not being built ue e 
and finiſhed accozding to the Covenant. Et per Holt C. J. This Aſhgnment. 
Covenant ſhall not bind the Aſſignee, becauſe it was bzoke bekoze ST $29: 
the Alignment; aliter {f bzoke after, as if Lefſce had aſſigned be- Moor +4 


fo:e the Time expired. 400. pl. 5232 


200 


Courts and Juriſdictions inferior. 


Groenvelt verſus Burwell. Trin. 12 Will. III. B. R. 


615 Y the Charter of the College ok Phyſicians London, the 
Ante 144. Cenſo2s are empowered to have the Government of all 
PERF wa: Jerſons pꝛactiſing Phyſick in London, and within ſeven 


amine, hear, 


| Niles round, with Authozity to puniſh pro mala praxi 
ns pO by Fine and Impziſonment, and accozdinglp they condemn'd 
Pow:r. Dy. Groenvelt fo2 adminifſring inſalubres pillulas & noxia Medi- 
camenta, and fined and impziſoned him; and the Queſtion was, 
Vide ante, TQthether a Certiorari lay on ſuch a Judgment? Et per Holt C. J. 
17... Clherc-ever a Power is given to examine, hear, and puniſh, it ts 
Olk 39% A judicial Power, and they in whom it is repoſed act as Judges: 
And where-ever there is a Jurisdi#fon erecked with Power to fine 
88 and impziſon, that is a Court of Becozd, and what is there done 
3 is Matter of Reco2d, 8 Co. 60. 38. This appears from the 
is a Court of Stat. Weſtm. 2. c. 11. by Which it is enacted, That Auditozs 
Tac ciag. aligned by the Loꝛd may commit the Party accomptant to Piſon 
11 Co. 43. b. ko: Arrears 2 And it is held, That the very Lodging of this 
Fitz. Nat. Power in them, made them Judges of Recozd: Nulla curia quz 
Er. 75. b.  Tecordum non habet poteſt mandare carceri. And whereas befo2e 
that Statute, in an Action of Debt fo2 ſuch Arrears the Defen- 
dant might wage his Law, ſince that Statute he cannot, becauſe 

they are a Debt ariſing by Matter of Reco2d, 


Rex verſus Gilbert. 
* . 


unt Preſentment in a Court-Leet fo2 a Nuſance was removed 
ment in a by Certiorari, and Solby took an Exception to it, That it 
Leet it 1s not 


«7. was not ſhewn coment, no2 quo Jure this Court was held, whe: 
mew corent ther by Patent 02 Pꝛelcription, which he urged ought to be done, 
nor quo jure ko that the Leet is not of common Right, but is taken out of the 
che Cares Tourn, and the Tourn is of common Right; ſuch Derivation 
Vide ante, therefoze muſt be either by G2zant o2 Pzeſcription 2: But the Court 
= over-ruled the Dbjetion, and ſaid, the Pꝛecedents were all in this 
1 Lill. 366. 

Cro. Car. 46. Manner. 


2 _Anony- 
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Anonymus. Paſ. 1 Ann. B. R. 


F a Jury in an inkerio: Court will not agree on their Gerdi. (3. 


7 


the Map is as in other Courts, to keep them without Meat. enn 
Dunk, Fire oz Candle till they agree, and the Steward may from Cour. 
Time to Time adjourn the Court till they do agree. Generally a fn. 
Levari facias is not the Pꝛoceſs of the Hundzed. Court, but by 8 * 
Cuſtom it may be, and all Pundꝛed Courts have this Cuſtom ; Cub. 124. 
but the true Pꝛocels at Common Law is Diſtringas, All Mil- Le 81. 
demeano2s in judictal Dfficers are a Contempt of the Court of 
B. R. and Attachments go dafly againſt Stewards, fo2 granting 1 
Attachments againft all the Party's Goods. And Holt E. J. te- judicial Off. 
membzed a Caſe of the Mayoꝛ of Hereford, who gave Judgment vers are con- 
fo2 his own Leſſee in Ejectment: But fo2 Erro2 in Judgment a s. 
Judge is not puniſhable : All this was held by the Court on Mo. Far. 2. 
tion fo2 an Attachment againſt a Steward foz diſcharging a Jury e. 88. 


befoze they gave a Uerdift, oy 66, 
Raym. 186. 1 Mod. 44. 2 Keb. 635. Far. 1, 38, 84. Poſt, 396. 


Domina Regina verſus Hill. & al. Trin. 1 Ann. B. R. 


Udgment was given in the Town-Court of Briſtol, and Coſts . f. 
taxed, and a Scire facias taken out againſt the Bail, and a Armacbment 

Pear afterwards the Court granted a new Trial, and ſet aſide 22 
the firſt Judgment, and an Attachment was granted againſt the £05505, 


Judge fo2 this Cauſe, Court. 
* FA 2 2 Salk, 


Lucking verſus Denning, B. R. 


ASE againſt a Serjeant at Mace fo2 the Eſcape of one in (3. 
Cuſtody by virtue of a P2oceſs of the Court of the She: ®ffcer exe- 
riffs of London in an Atton of Debt upon a Bond ſued there; and £525 *r2- 
upon Non cul. it appeared that the Bond was made out of the rior Courts is 
Jurisdiion of the Court; and thereupon it was objected, That Ind de tho 
the Pꝛoceeding upon the Bond was coram non judice, and all void, our ofthe Ju- 
and the Serjeant was a Treſpaſſer, and they cited 2 Bulſt. 64. ri%i8ion, 
2 Mod. 30, 1 Ro. 545. $09. 1 Sid. 125. 1 Lev. 95. Hob. 267. — 4 
Lut. 935, 1560. 2 Mod. 196. March 117. Stat. Weſtm. 1. c. 35. 1 Saund. g8. 
Et per Holt C. J. To which Powell and the reſt agreed, 

Iſt, TUhere an inkerioz Jurisdition is confined to Perſons, as 2 Tur. 15 65. 
the Marſhalſea was to thoſe of the Houſhold, ik it appears on the? n 
Face of the Declaration, that the Perſons that ſue are qualified to 
ſue, tho in Fai they are not; pet if the Dekendant does not 

plead to the Jurisditton, 9 in and admits it, be ch all — 


1. 
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ver take Advantage of this afterwards, but is eſtopped and con, 
cluded; But if it is not averred in the Declaration that the 
Perſon is qualified to ſue, and within their Jurtsdickion, all the 
Pꝛoceeding is void, and coram non judice, and Treſpaſs lieg g. 
gainſt the Officer. 1 PET 

2dly, where the inferio2 Jurisdiction is confined to ſome pax. 
ticular Things, and the Sult there is,fo2 ſomething elle, of which 
they have no Jurisdition, all is void, and by no Admiſſion can 
be made good. we 8 

3dly, Where they are confined to Place, viz. to all Contra 
ariſing within ſuch a Diffrix, tho' the Contract -ariſe out of the 
Diſtrick, yet the Court may award Pꝛoceſs, and the Dfficer map 
execute it, unleſs it appear to him that it aroſe extra Juriſdigio- 


1 Lill. 30. 


nem ; as it this Bond had been dated at York, and that was the 


Caſe, 1 Roll. 809. but he is not bound to enquire, either whether 

there be a Cauſe of Action, oꝛ where it aroſe ; and may pꝛoceed in 

his Duty unleſs the contrary appear to him. Et Nota; The 

Plaint is general without any Averment quod fuitinfra Juriſdictio- 

nem, but that is ſupplied by the Count; And ik a Matter ariſes 
eee.krxtra juriſdictionem, and the Plaintiff declares of it as infra Ju- 
Where Ti{dictionem, the Defendant may plead to the Jutisdition of the 
Matter is Court, and if that be over-ruled, may have a P2ohibitton on the 
averr'd ta be Statute of Weſtminſter : But if he watves that, and pleads to the 
Juriſchctteg, Merits, he can never then have a Pꝛohibition, noz can he take 
the Defend- ADVantage of their CUlant of Jurisdiffon, fo2 by the Averment 
cant mul? ok the Count, and his own Admiſſion, he is eſtopped to ſay that 
Juriſdigtion; it was a Matter that aroſe out of their Jurisdiction. It is im- 
ocherwiſe he poſſible the Court ſhould know where a tranſitozy Matter ariſes, 


Via ate, unleſs the Defendant acquaints them with it, Judgment pro 


93. pl. 2. quer. 
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Lovelace's Caſe. Trin. 12 Will. III. B. R. 
Rro2 upon a' Judgment in the Court of Canterbury: (.) 
The Exception was, That the Court was lald to be Cuſtoms not 
Cime out of Bind, and the Pzoceſs of the Court alfa . 
was laid to be Time out of Mind, which they (aſd was 
making one immemozial Thing ſubſequent to another; ſed non 
allocatur, foꝛ Cuſtoms map be Time out of Mind, and yet not 
co:eval. Vide 2 Keb. 721. 10 DSA 


Mayor, &c. of Winton ver. Wilks,” Paſ. 4 Ann. B R. 


N Action on the Caſe was bought by the Coypozation of 6 Caf 
the City of Wincheſter, wherein they declared, Quod cum Mod. Caies 


21. 3. 4A. 2.4 


Winton eſt antiqua civitas, and that there was a Cuſtom there Cugom chat 2 


quod non liceat alicui præter homines liberos de Gild, Merca- none ſhall 
toria civitatis prædict. to exerciſe a Trade in the ſaid City, un- Tone be 
leſs being bzought up an Appzentice to it within the lald City; ades Perſons 
that the Defendant nevertheleſs did exerciſe, &c. Upon Motion free of the 
in Arreſt of Judgment the Cauſe was ſet down in the Paper, to ori these, 
the End it might be determined, Whether there could be ſuch a Qu. Whe- 
Cuſtom in any City but London? Foz the Plaintiff it was urged, pins = 
That there might be ſuch a Cuſtom in London, and that this extep: Lon- 
was ſettled in Wagoner's Caſe. And they ſaid that the Reaſong don! 

of Wagoner's Caſe might as well maintain ſuch a Cuſtom in Win- en 262. 
cheſter ag in London; and that tho the Cuſtoms of London are Palm. :, 2; 
confirmed by Ads of Parliament, yet thoſe Ads extend only to good &. 
Cuſtoms, fo2 bad Cuſtoms are void and cannot be confirmed: 

They ſaid a reaſonable Commencement might be intended, and ci⸗ 

ted Palm. 2, 3, 4, 5. 1 Cro. 803. 1 Leon. 262. Reg. 105. 11 Co. 53. 

On the other Side it was urged, That of common Right every : re. 85. 
Man had Liberty to trade; that he could not reſtrain himſelf from $is: 367: 
this Liberty even in a particular Place without a Conſideration, Fri ag 
becauſe Trade was a great Bencfit to the Publick and the Par- : Lev. 206. 
tys Means of Livelthood, and therefoze Cuſtom could not put on hy 
ſuch a Reſtraint upon the Party, and ought not to be permitted . 1, 35 


to do it, unleſs it gave him a Conſideration, oz ſome Equivalent. 
IV 2 | Holt 
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Holt C. J. Notwithſtanding Wagoner's Caſe, ſuch a Cuſtom 
and a By-law upon it came in Queſtion in the 19 Car. 2. in C. B. 
Cart. 68, 114. in the Caſe of the Town of Colcheſter, and was not determin d. 
All People are at Liberty to live in Wincheſter, and how can they 
be reſtrained from uſing the lawful Means of: living in a Place 
where they have a lawful Liberty to live? This was the Founda⸗ 
tion and the Cauſe of making the Statute 5 Eliz. Such a Cy. 
Difference as (om is an Jnjury to the Party, and a Pꝛejudice to the Publick, 
to this Cu- The Cale of London differs; they have by Cuſtom the Blinging 
_— up of the Pouth of the City, and therefoze they by Cuſfom have 
other Cities. Power to make Jnfants Appzentices, to aflign Appzentices, and 
by Cuſtom after ſuch Appꝛenticeſhip they are kree: Other Cities 
have no ſuch Cuſtom. 2dly, This Declaration is naught: The 
Adlon ought to be bought by the Gilda Mercatoria, how is the 
The Adtion City pꝛe judiced? Ancientip the King's Gzant to have Gildam 
ought to be Mercatoriam, made the whole Town to have a Cowozation: But 
be Su Non conſtat to us whether the Guild here be the whole Town, 
o2 Part of the Town, oꝛ what Part of the Town, noz by what 
Right there is any Gilda Mercatoria in this Place. Powell, 
Powys, and Gould concurring, Judgment was given quod nil 
capiat, &c. fo2 this Fault in the Declaration. I 


SS +2 
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DAMAGES. Vide Coſts, 3 


Cone verſus Bowles. Mich. 2 W. & M. B. R. 


R againſt thzee Defendants, one of whom was (. 


an Jhfant, and all appeared and avowed by Attomey, £47; '2* 


Judgment being given againſt the Plaintiff, he bzought Ante, 93. 

a CUrit of Erroz, and aſſigned the Jnfancy of one of Statutes that 
the Defendants fo2 Erro2:' And becauſe he might have pleaded e beg. 
this in Abatement to the Avowyy, it was held well enough, and ken fridly. 
Judgment was affirmed; but the Court held the avowants Gould 8 13» 
have no Coftsz for all Statutes that give Coſts are to be Sund. 212 
taken ſtrictly, — — —_ — 1 and the Statute 
3 H. 7. c. 10. ns only CUrits ot Erxoz bꝛou am De: 
fendant oz Tenant. uu 


Lawſon verſus Storie. Hill. 5 W. & M. B. R. 
Dy the Statute 2 W. & M. Seſſ. 1. cap. 5. treble Damanes . 
B and Coſts are given againſt the Reſcoutoy of a Diftrels fo) By aw. & l. 
Rent: In an Aﬀton upon the Caſe fo2 a Reſcous upon this Sta- $e@. 1. c. 3. 
tute the Plaintiff ſhall recover treble Coſts as well as treble ments 
Damages; fo2. the Damages are not given by the Statute, treble Colts 
but increaſed, an Action upon the Cale lying koz a Reſcous at * **!! 
Common Law. n 


mages. 
j 


Herbert werſus Waters. Mich. 7 Will. III. B. K. 


IN Replevin the Defendant adow'd/ as Dverſeer of the Poo? (3. 
fo? a Diſtrels faz a Rate upon the 43 Eliz. c. 2. and at the Carth. 363. 
Trial the Plaintiff was nonſuit, and no Damages being found, 52115 
Winnington mov'd koz a (Crit of Inquiry of Damages: to ſup» fl is Ne. 
ply this DmtMon, and it was granted; 'becauſe ik the Jury had plerin fer 
enquired, they had enquired as an Jnqueſt of Office, on which no np 
Attaint would have lain. Vide 1 Cro. 146. 1 Ro: 272. 2 Ro. 112. Rate, if the 
Sid. 380. And they diſtinguichd this from the Caſe 1 Sid. 380, 0 22 
of an avowzp fo? a Rent ⸗ charge accowing to the 17 Car. 2. c. 7. of Damages, 
There a Writ of Inquiry was rightly denten, ko by that Sta- bar may be 


; | ſupplied b 
Writ afterwards. 10 Rep. 118. Plowd. 408. Cro. Car. 143. "yer 134 


tute 
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r Sid. 246. tute the ſame Jury are to enquire of the Rent⸗arrear, and the 
1 Keb. 552 Galue of the Cattle; but the Statute of the 43 Eliz. does not 
zs tie it up only to the ſame Jury. And Hole E. J. ſald, That 
17 Car. 2. inter Burton and Robinſon, Detinue was bzought, and 
upon Trial of the Jſſue the Jury found the Damages, but not 
the Qalue of the Diſtrels, and the Court granted a CUrit of Eq. 


quiry, which he ſaid was contrary to Cheyney's Caſe, and ag he 
thought contrary to Law. 


Shore verſus Madiſten. Trin. 9 Will. III. B. R. 


(4) E Plaintiff bzought Debt in C. B. upon the Statute 
Mabe ven of 255 c. 9. fo2 not appearing upon a Subpcena ad teſtiſ- 
« certain be cand. and recovered Judgment, with Coſts ok Suit; and upon 
— pron this Judgment, Erroz was bzought in B. R. And the Court help 
6d. he ſhall that where a Statute gives a Sum certain to the Party grieved, 
Cad, other. be (hall in Conſequence have Coſts, becauſe he had a Right of 
if: of 1n- Adlon antecedent to the Bunging of the Action. But where a 
former. Sum certain fs given to a Stranger, as where it ig to bim that 
1.70553: thail pzoſecute, he ſhall not have his Colts; fo2 till he commenced 
134 his Aion he had no Right of Afton in him: And the Judgment 


10Co. R.Pil- was affirmed. Vide 1 Brownl. 66. Hurt. 22. 1 Lut. 201. Ng 
ford's Caſe. 


v. 354. Coſts ſhall be in a popular Aion, be the Penalty certain 02 un⸗ 
dre % certain; but where the Party grieved ſhall have a Penalty cer- 


"Ton. 447, (aft be ſhall have Coſts, 


Browne verſus Gibbons. Hill. 1 Ann. B. R. 


13 1 * E Plaintiff bzought an Adlon on the Caſe fo2 flanderous 
2 Clos ſpoken of his Wife, viz. That ſhe was a Uboze, 
Wonds, with per quod he loſt ſuch and ſuch Cuſtomers: Upon Not guilty 
ſpecial Pa- the Jurp found fo2 the Plaintiff, and gave Damages under 405. 
Pig And the Queſtion was, whether the Plaintiff could have full 
ſhall recover Coſts notwithſtanding the \21 Jac. 1. c. 162 Et per Cur. The 
full Colts, Plaintiff ſhall have his full Coſts, fo2 it is not the Moos, but 
mager are the ſpecial Damage which is the Cauſe of Action in this Cale; 
under 40s and upon Evidence it is not ſufficient to pꝛove the Moꝛds, but he 
707+. 20%, muſt prove the ſpecial Damage alſo; and thts is the Reaſon why | 
3 Keb. 184. P2 

| the Action lies by the Þugband alone without the Joining of his 
ro. Car. igt. Uife: And the Court held, That if a Man bzing Trelpals ko: 
Palm. 530, beating his Servant per quod ſervitium amiſit, it is not an Acton 


531. of Aſſault and Battery within 22 & 23 Car. 2. c.'9., but this 4 
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an Ation founded upon the ſpecial Damage. So in the pzincipal 
Cale the Action is fo2 the Damage and not fo2 the Mozds, foz they 
alone are not aitionable ; and the Court agreed the Caſe 1 Cro. 

140. That in an Action ko; flandering his Title, the Plaintiff - 

ſhall have his full Coſts, Nota; Mich. 5 Car. 1. C. B It wag Cro. Car. 
ſaid by Richardſon to be the Reſolution of all the Juſtices of B. R. 63, 307. 
and C. B. That in an Aﬀton upon the Caſe ko Slander, tho' the 1 
Court are bound by 21 Jac. 1. c. 16, and cannot increaſe the Coſts Court are 
where the Damages are under 40 8. pet the Jurp are not bound 1 


by that Statute, and therefoze they may give 10 1. Coſts where 21 Jac. 1. e. 
they give but 10 d. Damages, 16. Jury not. 


n 


Jenkins & Us. verſus Plume. Hill. 2 Ann. B. R. 


Ndebitatus Aſſumpfit by Þugband and Mike Erecutozs, who 4 8 
I declared quod cum the Defendant was indebted to them in 201 ow we 
as Executo2s of the laft Mill and Teſtament of J. S. fo: Money {bend and 
had and received to their Ale as Executozs, he pꝛomiſſed to pay, =P 7 
&c. To this Non Aſſumpſit was pleaded, and the Plaintiffs debirat. At- 
were nonſuited at the Trial. And now the Queſtion was, Che. (92% Fe, 
ther they ſhould pay Colts upon the Statute 23 H. 8. Cap. 15 ? cators. Upon 
Et per Cur. The Platntiff ſhall pay Coſts, foz the Receipt be. Nooluic 
ing fince the Death of the Teſtatoz, if it was by the Conſent of 14 
the Executoz, it is the Receipt of the Erecutoz, Onthe other 4 Mod. 244. 
ſide, ik it was without his Conſent, yet now the bzinging this Lon. 263; 
Actian is a Conlent, As to the naming themſelves Erecutozs, 1 Vent. 92. 
it is only to deduce their Right, and ſet it kozth ab origine; pet Ye!v- 168. 
nevertheleſs the Cauſe of Afton ariſes intirely in his Time and 2 
ſince the Death of the Teſtatoz, It is only by Conſtrution, that 
an Exetutoz is out of the Statute of 23 H. 8. and the Reaſon | 
is, becauſe he is not p2tvy to the oziginal Cauſe of Aﬀton, but in Debtor pays 
this caſe he is. Je the Defendant received this Monep by the Teft=ror's 
Conſent oz Appointment: of the Plaintiff, it was Afets in hig an 72.2. 
Hands immediately; ff without his Conſent, pet the bzinging of dor'Conſent, 
the Adion is ſuch a Conſent, that upon Judgment obtained, it bed ox pl 
ſhall be Aﬀſets immediately without Execution; and yet if anExe- Cone, 1 
cutoz bꝛings an Action and recovers Judgment, the Money reco- no. Aſſets ; 
vered is not Alſets till levied by Execution: But in the paincipal brin- an 4. 
Caſe it is Aﬀets immediately; and the Reaſon fs, becauſe it is e 
recovered againſt a Perſon that never was indebted to the Te- 1 
ſtatoz, and the oziginal Debto2 is diſcharged ; but here the Mat- 1 hr higg 
ter is at large again by. the Monſuit, and the Executoz may (ye Execution. 
either the firſt oz ſecond Debtoz. In this Caſe was cited the OM 
Caſe of Elwes verſus Mocatoe, Paf. 2 Ann. in this Court. Ere- xjeduts, * 
cuto2 bought an Action, and declared on an inſimul computaſſet 
with himſelf, and was nonſuit,- and the Defendant could gf 

VVV 58. 3-153 | oſts, 


* _— ſ— 


"DAMAGES. 


Account Coſts, which the Court now agreed, becauſe the Pꝛomiſe upon 
bony N the Inſimul computaſſet be gat not a new Caule of Action, but ac, 
nota new Certained the old Cauſe of Action, which remained till the Debt 
Cuuſe of 4: of the Teſtatoz. 


certains the old. 1 Vent. 94, 166. Cro. El. 228. Cro. Car. 29. 3 Lev. 60, 375. 6 Mod, 91. 


Holt C. J. ſaid, That if the Goods of the Teſtatoz be taten 
and converted befoze they come to the Hands of the Executoz he 
ſhall not pay Coſts upon a Nonſuit in an Aion bzought foz theſe 
Goods, fo2 they were never Aﬀets, 


nth <4. AM. 8 TY — 


Ven verſus Phillips. Paſ. 2 Ann. B. R. 


TR . Reſpaſs fo; chaſing, d2iving, and wounding his Sheep, per 
for raking, I quod ſome died, and others were damnified, and alſo fo 
driving, and tqking and carrying away one Hog of the Plaintiff ; upon Not 
1 de guilty the Jury found the Defendant guilty of all, but the taking 
the Plaintiff AND Cartping away the Hog, of which they found him Not guilty, 
nal have and gave 2 d. Damages; and the Queſtion was, Tlhether the 
_ Plaintiff could have moze Coſts than Damages? And the Court 

upon opening the Matter, held the Plaintiff ſhould have his full 
Coſts, fo2 this is out of the Statute 22 & 23 Car: 2. c. 9. and 
the Reaſon is, becauſe the Statute ena#s, That in all Adions of 
Treſpaſs, Aſſault and Battery, and other perſonal Adions where- 
in the Judge ſhall not certify an Aﬀault and Battery ſufficiently 
pꝛoved, 02 that the Title of the Land came in queſtion, there ſhall 
be no mo2e Coſts than Damages, where the Damages found are 
under 40s. So that tho' the firſtTUozvs are general, pet bp thelaſt 
A Nozds Actions is reſtrain'd to ſuch wherein there can be ſuch certt- 
da SCar 2 (ping ok the Battery, 02 the like ; Therefoze if it be an Action 
e. 9. wherein there can be no (uch certifying, as Debt, Aſſumpſit, Tro⸗ 
Sich 206- ver, Treſpaſs fo2 taking his Hoods, Treſpaſs foz ſpoiling his 
Batterton. Goods, Treſpaſs fozbeating his Servant per quod ſervitium amiſit, 
Raym- 487- ft is out of the Statute; but Treſpaſs quare clauſum fregit, o; tel. 
2 Vent 28,» Paſs fo; riding over his Gzound, are within the Statute. Vide 3 Keb. 
180, 195. 184, 2, 8, 9. Raymond 487. 2 Jones 232, Treſpaſs foz breaking 
his Stall in Mercatu poſita. And altho' Treſpaſs quare clauſum 
fregit, is within the Statute, pet if it go on ko; cutting and cat* 
rying away his Cozn, it is out of the Statute, unleſs the De- 

fendant be acquitted thereof, Vide 3 Keb. 21, 247. 


Fanſhaw verſus Morriſon. Trin. 3 Ann. B. R. 


(8. ) 1 PON a Scire facias on a Recognizance in C. B. agatnlt 
Mod. Caſes Ball, the Plaintiff had Judgment koz Execution upon the 
dn a Betogntzance, & quod recuperet dampna ſua occafione dilationis 
Recogninancd of Bail no Damages can be given occaſione dilationis executionis. 


4 Exe- 


* 
** 
2 


OS” VE 
Executionis, upon a Uirft of Erroz in B. R. this was reverſe, Rot. Rep. 
fo2 the Bail are only ltable to Coſts of Suit by the Statute, and 335. F 


— 


n 3 | | 2 Salk. 520. 
Damages by reaſon of the Delay of Execution are not Coſts, 6 Mod. 
l. no2 Coſts of Suit, but Damage ſuſtained by being ſo long — 197 l 16. 
It W of his Boney, which uſes to be aſſeſſe by allowing the Party 


what lawful Jntereſt would have come to him in the mean Time ; 
ſo that Coſts and Damages are different in this Caſe, given foz 
different Ends, and aſſeſſed by different Beaſures; 


D E B T. 


Bellaſis Verſus Burbrick. Mich. 8 Will. UI n 


N Debt fo2 Rent upon a Leaſe at Mill the Plaintiff muſt (.) 
ſhew an Occupation; fo2 the Rent is only due in reſpeg In Debt for 
thereof, and therefoze it muſt appear to the Court when the „ 
Leſſee entered, and how long he occupied. But in Debt koz Occupation 

Rent upon a Leaſe fo2 Years the Plaintiff need not ſet kozth any muſt be 
Entry 02 Occupation, foz tho the Defendant neither enters noz 1 Vent. 41. 
occupies, he muſt pay the Rent, it being due by the Leale oz Con- 1 Vent 109. 
trac, and not by the Occupation: E 
| 4 Leon, 18. Hetl. 54. Dive 14 


Jayſon verſks Raſh, Mich. 4 Ann. B - 
; . 1 | (2) 
T HE Sheriff bzought Debt fox his Fees of executing an Rc pes for 


Elegit ; and Holt held that it lies, fo2 it is all the Erecu: of executing 
tion the Plaintiff in the oziginal Acton can have on this Jupg. Ficgi. 
ment, and he may enter on the Land extended, if he can, without 1 


Fozce. Vide 1 Cro. 286, Noy 75. 
| i Poph. 173. 


Anonymus. Trin. 11 Ann. B. R. 


ER Curiam, Debt lies in the Marſhalſea, 02 ahy othet (. 
Courts, upon Judgments in C. B. 02 B. R. and upon Nul tief : Sid. 330. 
Record the Iſſue ſhall be tried by Certiorari and Mittimus out of Pb en 
Chancery, The Judgment being the Giſt of the Action, Quzre, I. N. les in 
How that can be alledged to be within the Juris diction? which is + Marthal- 
os eb oaabdgtnn ont ide $i ones acl? OP 
439. Poſt 404. Mod. Caſes, 103, 223. 1 Vent. 72. 1 Sid. 6s, 105, 151, 180. Ante 20#, 
E e DE- 


D te 7:4; 


Zouch werſus Thompſon. Mich. 9 Will. III. C. B. 
61. Feline being levied of Ancient Demeſne Lands, the Loy 
. brought his UUrit of Deceit againſt the Tertenant, the 
Fine levied Dcir of the Conulee, and the Heir of the Conuſoz, ſe. 
3 ven Pears after the Fine levied, and declared generally, 
TT That he was Lozd of the Mano at the Time ok the Fine levied, 
Heirs of Co- Without chewing how 02 what Eſtate he had: And it was reſolved, 
_ _— if, That Deceſt lies againſt the Conuſee himſelf, as well as 
five Years, againſt the Canuſoz, becauſe he is equally a Party ta the Fine, 
becauſe irwas any tt is the Fine that wozks a J2ejudice to the Low. 2dly, That 
F. N. as ſuch a CUrtt of Deceit ites againft the Hetr of the Conutee 02 
Br. Piſceit, COnuſo2; fo2this is a teal DOecceit, and not like a perſonal Wrong, 
— quod moritur cum perſona ; fo2 by this Carong the Lo fs dil- 
ON inherited and debarred of che [erquiſites ariſing from bis Court, 
which is a permanent Injury in the Realty, that by no means 
dies with the Perkon of him that did it. 3bvly, The Low need 
not ſhew his Eſtate ; if he was Dominus pro tempore, if is enough ; 
and if his Eſtate is ſince determined, it muſt be ſhewed on the 
other Side. 4thly, The five Pears Monclaim is nothing in this 
Caſe ; fo? a Fine may eſtabliſh! the Right of. another, but cannot 
eſfabliſh it ſelf. $5thip, The Court held the Fine to be coram non 
judice, and merelp-void. 2 Leon. 290. Br. Fines. 47. Br. Diſcent. 14. 

Ko. Ab. 3a. 21 E. 3. 20. Hero's Plead. 93. 7 Hen. 4. 28. Vide Lut. 782. 


Medina verſus Stoughton. Trin. 12 Will. III. B. R 
8 ASE, fo that the Defendant being poſſelled of a certain 
Whereseller Lotterp Ticket (old: it to the; Platutiff, affirming it to be 
has rbe Fol- his own, whereas in Truth it was not his but another 's; Defen- 
Charrels, che dant pleaded he. bought it bona ſide, and ſo-fold it. Et petit-ju- 
bare affirm- dicium de Narr. & quod Narr. predic, caſſetur: The Plaintift de 
ing ene 1, murred. And per Holt C. J. . b 


Warranty ;, otherwiſe if out of Poſſeſſion. Cro. El. 44. 1 Noll. Nep. 275. 1 Nol. Abr. 91; Sid: 166. 


iſt, Where one having the Poſſeſon of any perſonal. Chattel 
(ells it, the bare affirming it to be his amounts to a (Uarranty, 
and an Atton lies on the Affirmation; fo2 his having Poſſeſſon 
ig a Colour of Title, and perhaps no other Title can be _ 
4 out ; 
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out; aliter where the Seller is out of Poſſeſſion, foz t 8 il. 343.348. 
be Room to queſtion the Seller's Title, and 8 „ 105 474. 
ſuch Caſe to have either an erpzeſs CUarranty oz a good Title: Such cg 
So it is in the Caſe of Lands whether the Seller be in oz out of wance makes 
Poſſeſſion,-fo2 the Seller cannot have them without a Title, and o 15? 
the Buyer fs at his Peril to ſee it. 3 Mod. 261. any Caſe. 
2dly, The Court took this Plea in the Concluſion of ft to e ante, 
be in Bar, but becauſe it was ſafeſt foz the Plaintiff, gave 3 to 
Judgment to anſwer over, ſaying that could not be aſfgney **ſver over, 
ko: Erro2 by the Defendant, becauſe it was fo2 his Advantage, e le 


2 Mod. 261. ig bed Jud, 
N. B. Holt (ab, Jt muſt not be taken as a Plea in Bar, be. P, 2:8. 
cauſe it did not begin with an Actio non. | ET 


Riſney verſus Selby. Mich. 3 Ann. B. R. 
z.) 


( fo2 that the Plaintiff being in Treaty with the De. pes lis 
fendant about the Purchaſe of ſuch a Houſe, the Defendant fer affirming 
did fraudulently affirm the Rent to be 30 l. per Annum, whereas for, be 
it was but 201. whereby he was induced to give ſo much moze Rentis more 
than the Houſe was wozth : Upon Not guilty pleaded, and Ger- an in Fact 
dict fo2 the Plaintiff, 'twag moved in Arreſt of Judgment, that K. 6. 
this was an impꝛopor Jnquiry in the Plaintiff, and he was over. but not for 
credulous in taking the Defendant's Mond fo? it; but the Plain. ne * 
tiff had his Judgment, koz the Ualue of the Rent is Matter that given 6 
lies in the puvate Knowledge of the Landlozd and Tenant, and much. 

if they affirm the Rent to be moze than it is, the Purchaloz is wages 8 


cheated, and ought to have a Remedy fo? it. 1 * Abr. 
101. pl. 16. 


Butterfeild verſus Burroughs. Trin. 5 Ann. B. R. 


DE Plaintiff declar'd that the Defendant ſold him a Hoſe 
ſuch a Day and at ſuch a Place, & adtunc & ibidem war- 8 of 
rantizavit Equum prædict. to be (ound, Mind and Limb, where: * Horſe to be 
upon he paid his Money, and avers the Hozſe had but one Epe, __ 
&c, The Defendant pleaded non warrantizavit; upon which there « Breach. 
was a Gerditt foz the Plaintiff; and now in Arreſt of Judgment ag. Reg. 
it was objected. iſt, That the Cant of an Epe is a viſible $ridg. 128. 
Thing, whereas the Marrantp extends only to ſecret Jnfirmf- Cr»: Jac-387- 
tles; but to this it was answered and reſolved by the Court, G .., 
that this might be ſo, and muſt be intended to be ſo, ſince 195, 197. 
the Jury have found the Defendant did warrant, 2d Obj. gg . . 
the Warranty is here let fozth, it might be at a Time after 55, 8. 
the Sale; whereas it ought to be Part of the very Contra#, and Fin. Deceit 
therefoze it is always alledged warrantizando vendidit, Sed non 
allocatur; fo? the Payment was afterwards, and it was that com- 
pleated the Bargain, which mo imperfect without it. b 
e 2 DF 
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DECLARATION. 


Haſtrop werſus Haſtings. Tal. 4 W. & M. B. R. 


A PP N an Action upon the Caſe fot Beer and Mages the De; 
aDeclaration fendant pleaded in Abatement, Et pet. Judicium de bill; & 


4 quod billa prædict. caſſetur fo2 Jncertainty in the Decla; 
rage of upon ration: Upon Demurrer the Defendant's Counſel inſiſted 


« Plea in A- upon many Faults in the Declaration; Et per Cur. The De. 
1 fendant ſhall not take Advantage of Miſtakes in the Declara⸗ 
8 Co. 120. b. tion upon a Plea in Abatement; but if he would do that, he 
Bob. 2 muſt demur to the Declaration, per quod a Reſpondeas ouſter 
1 was awarded. „ | 2 


Bennet verſus Talbot. Hill. 8 Will. III. B. R. 


( 2. ) Reſpaſs fo) Entring his Cloſe, and Treading down his 
8 Ozalg and Cozn, and Hunting there, the Defendant being 


ſus Talboys. an inkerio: Tradeſman, viz. a Clothter, contra Pacem Domini 
Mod. 30). Regis & contra formam Statuti inde proviſ. After Uerdict pro 
— "ry Quer. twas objecked in Arreſt of Judgment, That contra formam 
contra form. Statuti goes to the whole Declaration, wherein ſeveral of the 
wy '5 > Treſpallcs contained are not contrary to any Statute ; fo2 the 
wel de Statute 4 & 5 W. & M. does only increaſe Coſts, Holt C. J. 
the Matters If an At of Parliament tncreaſes a Penalty, oz depzives a Man 
— of a Benefit he had befoze at Common Law, in ſuch Caſe, if 
one declares upon the Statute, and does not bzing himſelf” with- 
in the Statute, and concludes contra formam Statuti prædict. it 
is nought : This was Penhallow's Caſe, 3 Cro. 231. But if 
there be no Act of Parliament at all, and the Plaintiff concludes 

contra formam Statuti prædict. tis only Surpluſage. This was 
| Ward's Caſe, 1 Vent. 102. Here an Act gives an Jncreaſe of . 
Coſts, and in that only reſtozes the Common Law, which was 
taken away by the Stat. 22 & 23 Car. 2. The Queſtion is now, 

How the Plaintiff ſhall declare in this Caſe? In this Count ſe- 
veral Treſpaſſes are alledged, the laſt whereof is only within the 
Statute, and the Concluſion of the Count fs contra formam 

Statuti, which, tho' in grammatical Conſtruction it goes to the 
whole Count, yet in Law it only goes to the Hunting, and 

therefoze why may we not apply it only to the latter Part, and re- 
jet it as to the Reſt foz Surpluſage, as was done in an eee 


4 


in Harwood's Caſe, Al. 43. Accomdingly the Court held, That 
contra formam Statuti ſhauld only be applied to the latter Part 
which was really againſt the Statute, and that, ſeeing the 
Hunting and Breaking could not be ſeparated, the Plaintiff 


ould have his Coſts accozding to the new Statute ; Judg: 
ment koz the Plaintiff, Judg 


Weſt verſus Troles. Mich. 9 Will. III. B. R. 


1 Plaintiff declar d, That whereas the Defendant 6 Maii, (z.) 
1695, fo? 120 CUrceks Dpyet then paſt, had pꝛomiſed to 8 Counts 
pay him 78. per CUeek, and that the Plaintiff, poſtea, ſc. 5 Maii, Thing * 
1695, having found the Defendant Dyet 120 Weeks then paſt, the ſame 
the Defendant p2omiſed to pay the Wozth, and that it was od gor 1 
worth 7s. per Week: Upon Non Aſſumpſit and Uerdi# pro aifferent; 
Quer. it was now mov'd in Arreſt of Judgment, that the Weeks well after 
in the Quantum meruit are not ſaid to be aliz than thoſe laid 1 
in the (ſpecial Pꝛomiſe, ſo that the Defendant is twice char- 

ged fo2 the lame Thing. $ed non allocatur; fo2 they do not 

appear neceſſarily to be the lame, and without Neceſlity the Court 

will not intend them lo. 5 


Nevil verſus Soper. Trin. 10 Will. III. B. R. 


K Covenant againſt an Appzentice the Plaintiff aflign'd fo2 (4. 
Beach, that the Appzentice befoze the Time of his Appzen⸗ Repugnaney 
ticeſhip expired, & durante tempore quo ſervivit, departed from 8 
his Baſter's Service: The Defendant demurred, and had Judg- 

ment, becauſe the Declaration was repugnant, fo2 it ſhould have 

been durante tempore quo ſervire debuit. The Caſe of Lawly 

verſus Arnold, Hill. 8 W. 3. B. R. was not unlike this: That 

was Treſpaſs fo2 taking and carrying away his Timber and 

Brick, ſuper terram ſuam jacent. erga Conſectionem Domus de 

novo zdificat. And the Court held this inſenſible, fo2 they could 

not be Materials towards the Butlding of a Houſe already built. 

Sed Quzre, if that was not Surpluſage? y 


Tilſden verſus Palfriman. Mich. 3 Ann. B. R. 


F one be in Cuſtod. Mar. Mareſch. the ay to charge him pol. 10 

with an Ation oz an Execution is thus: Ik it be in Cerm time nen ehere. 
you muſt file a Bill againſt him, and deliver a Declaration to the ing priſoner 
Turnkey: Upon this he (hall lie two Terms befoze he be dil⸗ A . 
charged, cven on common Bail: But if it be in Aacation, the y.ccms®” 
Plaintiff muſt go to the Marſhal's Book in the Office, and make Mod. Ca. 253. 


Vide 1 Lill. 
an 409. 
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an Entry quod remaneat in Cuſtod. ad ſea. J. S. But then he 


muſt be in actual Cuſtody, and not at Liberty; becaule then he 
map be arreſted. Per Curiam. 


See the Caſe of Crowder verſus Oldfield, Title Jeofails. 


Deeds and Charters. 


Nurſe verſus Frampton. Paſ. 6 Will. III. B. R. 


055 EBC fo? 251. and declares that by Deed between him 
Where Deed and the Defendant twas agreed, That the grey Nag 
_ * ok the Dekendant, between the Day ok the Date there, 
Signing and ok and the laſt of Auguſt, a Day's Notice being given 


Sealing „ to the Plaintiff, ſhould ride from Hyde-Park Cozner to the firſt 
Party, tho Doule in Reading in thꝛee Pours, fo2 501. Bet on each Side, on 
not named the Foxfeiture of 251. and avers, that the Defendant gave not 
therein. aq Day's Notice, and that the Hozſe did not ride; the Detendant 
craves Oyer of the Deed, which was, It is agreed that a grey 
Nag, dc. In Witneſs whereof we have hereunto ſet our Hands 
3 Lev. 139. and Seals. Et nota; They were not otherwiſe named in the 
2 Salk. 457, Deed. Hereupon the Defendant pleaded that the Plaintiff ab- 
182 ſconded fo2 Felony from ſuch a Day till akter the firſt of Au- 
210. guſt, (o that he could not give Notice: To this there was a 
23238 Replication and Rejoinder both impertinent, and a Demutrer; 
Rayon. — whereupon it was objected, Chat bare Setting Names and Seals 
3 Keb. 786, would not make them Parties, ſo as to have an Action. Vide 
2/4 197. 2Inſt. 673. 3 Cro. 59. 2 Ro. 22. But the Court held, iſt, That 
Now 4c the Caſes were not altke, and that an Adton would lie by the bare 
penſed where Signing and Sealing, 2dly, The Court held, That the Defen- 
impofdble dant was not bound to leck the Plaintiff to give Nottce, becauſe 
Ante, 172. the Plaintiff by bis own Act in abſconding had p2zevented it, and 
a perſonal Notice was neceſſary, which could not be given, Vide 

2 Cro. 46. Yelv. 37. Lat. 158. 1 Inſt. 211. 
2dly, The Court held, That tho Notice was diſpenſed with by 
the Plaintiff's Abſconding, yet the Defendant ſhould have rid the 
Hozſe within the Time limited, and fo2 Default thereof muſt pay 


the Fozfeiture. Judgment ko; the Platntiff. 


Filch 


* 


r 
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N 


Fitch verſus Wells. Hill. 4 Ann. B. R. 


| PON a Trial in Ejectment the Plaintiff made his Title «< = ) 


under ſeveral Deeds, and after a long Trial the Jury 1 


found againſt them, and upon Motion the Court ozdered them to found againg 
be kept in the Officer's Hands in oder to a Pꝛoſecution fo2 Foz- be Ded, it 


gery; but upon Application to the Court of Chancery, from in moe 


in Court ; 


whence the Jflve was directed. a new Trial being granted, the orberwiſe 


Plaintiff moved to have the Deeds out of Court, Hole E. J. b 1 £0 


teral Iſſue. 


held they muſt be delivered out as this Caſe was, becauſe. the Co. Lit. 241.6; 


Deeds were not in Iſſge diretly upon the Pleadings in the Cauſe ; Lill. 4% 


otherwiſe if the Jſſuc had been non eſt factum; and he remembzed 
the Caſe of Sir John Hughley, who was ſued as Executoz to 
J. S. upon a Bond of 100001. ſet up by an old Woman that 
looked after J. S. an old Miſer, as his Nurſe; and upon non eſt 
fad um pleaded it wag found upon a Trial at Bar not to be the Deep 


of J. S. and upon the Authozity of Wymark's Caſe in 5 Co. it; co. 74 b. 


was made a Queſtion, Clhether the Bond ſhould not be cancelled ? 
And it was held it ſhould not be cancelled, becauſe the Judgment 
might - reverſed by Crit of Erroz, but the Bond ſhould be kept 
n Court. | 


Hill verſus Aland. Pal. 5 Ann. B. R. | 
1 


. "A CTION was brought upon a ſpecial Agreement contained nne 
in a Note, and a Rule was made to chew Cauſe why the only Eri- 
Plaintiff Could not give the Defendant a Copy; but upon Cauſe b and 
ſhewen the Rule was diſcharged, becauſe the Contract upon no: founded 
which the Action was founded, was a Parol Contraft, of which 28 
the Note was only Evidence, and therefoze the Defendant ought oe nee 
not to have a Copy. | F ere han. 
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DEFAULT. 


\ 


Staple werſus Hayden. Trin. 2 Ann. B R. 


og. Cu, J Reſpaſs ; the Defendant juſtified foꝛ a way, &c. and J.. 
Where De- ſue being joined, the Cauſe came down to be tried at 
fendant Niſi prius. But the Dekendant made Dekault, and 
aulcat Nik ſo the Inqueſt was taken by Default; and now the JC. 


pms no fuebeing immaterial, the Court was moved fo2 a Repleader, Et 


udgment 


Zan be given Per Holt C. J. The Defendant is out of Court by the Default, 
for him, nor and that to all Purpoſes but this, viz. That Judgment may be 
Repleader given agarnſt him; therefoze being out of Court there cannot be 


awarded. 


Ante 173, © Repleader, unleſs the Default could be watved, oz the Patty 


Poſt 579. Could be bzought into Court again. 
ina gg be laid in perſonal Aﬀfons befoze Iſſue joined every Dekault 


In perſonal wag peremptozy, but after Jflue joined the firſt Default is not 
Actions the petemptozp, but the ſecond is, and this is by the Statute of 
wr Ages Weſtminſter, c. 27. and Marlbr. Poſtquam aliquis ſe in Inquiſitio- 
the ſecond nem poſuerit, non habebit niſi unicam defaltam; and thts unica 
after Iſue defalta is always upon the Retozn of the Venire, and not upon 
RC IP: the Diſtringas, fo2 the Unica defalta muſt be ad proximum die 
. Lev. 32. Which is the Day upon the Venire, And tho' the Defendant ne- 
1 2. ver appears nom upon the Return of the Venire, pet heretokoze 
8 ver, 11), the Dekendant was then demanded ſolemnly; and if he made De- 
118. fault, there went out a Diſtringas againſt the Jury with a 
Cor, s. Claule in it to diſtrain the Defendant z and if after'this he made 
Default again, it was peremptozp, becauſe there was no Pꝛocels 
Where upon left to fetch him tn. 


Default after Generally, ik after Jſſue joined the Ocfendant makes Default, 
i the Plaintiff may pꝛoceed to Trial, and have the Inqueſt taken by 
e me ct ee Bn Brat auto Bord, war Oreo 
Default, lome ſpecial Caſes, In 
ee pleads a Releaſe, and Iſſue is thereupon joined, and at the Crial 
may be gi- the Defendant makes Default, the Plaintift map pꝛap Judgment 
„ Saund. az. by Default, and the Jnqueſt need not be taken by Default, kor 
: Lev, 105. by this Plea the Duty is confeſſed, and the Plea is not made 
5 Mod. 4, good; aliter upon Non eſt factum, fo2 thereby the Duty is de ⸗ 
: Mod. 4% nted, therefoze in that Caſe the Jnqueſt muſt be taken by De- 
vent. 60. fault ; But in Treſpaſs, if the Defendant plead a Releaſe, and 


» Lev. 135. 4 make 


8 * 8 


a... tlc 
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£ — 


*»„»„ 


make Default, the Plaintiff cannot pzay Judgment by Dekault, 
but muſt pzay the Jnqueſt by Default ; fo2 the Debt was certain, 
but the Damages are uncertain. Long 30 Ed. 4. 
Jn an Appeal ok Kape after Jſlue joined the Defendant makes 
Default, there ſhall be neither Judgment by Default no2 Inqueſt 
by Default, but an Alias, Pluries, Capias & Exigent ſhall be a- 
warded. Vide Jenk. 68. 18 Al. 13. 34 H. 6. 24. 1 
The Plaintiff cannot waive the Default here, as the Deman⸗ 166. 
dant may in a Real Action : Ik the Tenant makes Default in a Mod.Caite a. 
Real Aion, a Grand Cape is awarded, and upon the Return of be waived is 
it, ik the Demandant inſiſts upon the Default, he muſt have real Actions, 
Judgment final; but the Demandant may waive the Default, and gan ber. 
take an Appearance upon the Grand Cape; and that is regular, 2 Ley. 12 
becauſe the Tenant comes in by Pzoceſs : And fo it is of a De- 494-2,10:. 
fault on a Petit Cape, but in a perſonal Action there is no Þ2o- E. 8. 
ceſs to bing the Party into Court again: Alſo the Day of the = $alk. 579. 
Niſi prius not being the lame with the Day in Bank, a Dekau 4 — — 
at Niſi prius cannot be waived at the Day in Bank. n 
And the Bar was cautioned never to make Dekaults at Niſi 19 Ed. 4. 1. 


prius, becauſe no Judgment could be given fo2 the Defendant af- +; "gang 


terwards. 142, 164. 


” 


. 
— 
J 
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D E F E N C E. 


Ferrer verſus Miller. Paſ. 4 W. & M. B. R. 


Ancient Demelne, without making any Dekence: To bien wichout 


Defence may 


this there was a ſpecial Demutret. Et per Holt C. J. be refurea, 


E Jeaments The Defendant venie & dicit that the Land is Catth. 220. 
The Plaintiff might have refuſed the Plea fo2 CUant of but is made 


by Ac- 


à Defence z but if he receives the Plea, he admits a Defence. Sone 
Ik one plead Dutlawzp, he ought to plead it ſab pede ſigilli, and 3 Lev. 182 


if he does not ſo plead it, the Plaintiff may refuſe it: But if he . Mi 


accept the Plea, be ſhall not demur koz that Cauſe ; fo? it is well 
enough if he allow it. ON A | 
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DE MUR RE R. 
Benbridge verſus Day, Hill. 3 W & M. B R. 


01) Ikover fo2 ſeveral Things, and among the reft de duoby, 

1 fſpfcris; The Defendant demurxed, and Holt C. J. re. 

in Troyer de fuſey to give Judgment quod nil capiat, bung, Che 

2 laintiff map take ſeveral Damages, and releaſe as eg 

l 00 and then take Judgment as to the reſt, and all would be 
any | | 


Carter werfus Davies. Pal. 3 W. & M. B. R. 


(2) 3 Aſſumpſit and Quantum meruit fo2 Mares; as to 
Show. 25 1 the firſt Count the Defendant pleaded Non Aſſumpſit, and ag 
Demurrerin to the ſecond Pet. judicium de billa, and pleads in Abatement; 
8 the Plaintiff took Jſſue on the Non Aſſumpſit, and demurr d on 


ment, makes the Plea in Abatement quad placitum prædict. minus ſufficien. in 


a Diſconti- lege exiſtit ad ipſum ab actione ſua prædict. habend. præcludend. 

Sho. Et per Cur. The Plaintiff having demurred in Bar, where the 

Mod. Caſes Plea is only in Abatement, the Suit is thereby diſcontinued; 

195, - but Ie being joined an the other Pꝛomiſe, the Court ſfay'd 

vin Pyꝛoceedinga on the Demurrer, ſaying, The Diſeontinuance 
would be helped by the Uerdick. 


Combe verſus Talbot, Mich, 5 W. & M. B R. 


11 2 F Debt fog tw Pears Rent due upon the Demiſe of a Mel- 
dee 254 | Cſuage aud leveral Parcels of Land rendering 9.1. per Annum, 
anccannar the Plaintiff demanded 181. Dekendant as to 9 1. parcell. inde, 
led tro being the firſt Pear's Rent, pleaved Nil debet, and concluded to the 
Hleas 3389 Country, but there was yo, Jalnder in Jdue thereupon; aud as to 
tothe whole. E. 
Aliier nune the 9 l. Reſinue, he conkeſſed the Demile as. lain in the Declars- 
pres tion, reddendo anguatim 9 l. viz, 408. fc; ſuch a Parcel, and 7 l. 
menqdinent FO2 Other Parcels z and as ta is 45. Parcel ther eat. 1 pleaded 
of the Law, Nil debet, and as to the reſt Nil habuit in tenementis; the Plain- 
Far. 145. tiff demurred generally quia placitum prædict. &c. Et per Holt C. J. 
and Eyre (who were only in Court). ift, One Defendant can- 
not plead t wo ſuch Pleas as go to the whole; thus one Dn 
3 | 
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dant dant cannot plead Nil debet and Nil habuit in Tenementis. adly, Jf Placitun eft 
Placitum be nomen colledi vum, which was doubted, (Vide 1 Saund. egen e 


lectivum. 


239. Dyer 325. b. 15 H. 7. 10. b. 3 Cro. 139. 1 Leon. 125. Yelv. 65. 


id. 39.) then the Demurrer goes to all; and then no Judg. I 903 


ment can be given fo2 the Plaintiff, betaule the Plea ot Nil debet 
is a good Plea, Leave was had to amend on both Sides. 


Campbell verſus St. John. Trin. 6 W. & M. B. R. 
Rot. 551. 


N Trover fo: a Bor and 290 Peciis Argenti, the Dekendant (. 

vemurr's to the Declaration, and the Plaintiff demurr d to Peres. 
the Defendant's Demurrer, and concluded & hoc paratus eſt ve- makes Dit. 
rificare 3 the Defendant maintained his Demurrer, and put the <o2tinuance. 
Hatter upon the Court, And firſt, the Court held that Trover 
would lie ko: Plate generally, Vide Style 224, 264. 2dly, That . 
all is diſcontinued by the Plaintiff's not joining in Demurrer, but be an dae 
demurring upon the Dekendant's Demurrer ; fo2 there is no 0 Parc 
Difference between pleading over when Iſſue is offered, and not 4. Jer 
joining in Demurrer, but pleading over; 2 are alike aud make ded 


a Oilcontinuance. 


(5) 


Lamplough werſus Shortridge. Paſ. 13 Will. III. B. R. 
Demurrerfor 


N Demurrer fo2 Duplicity, it is not ſuffictent to demur, quia Duplieity 

duplex eſt, o2 duplicem habet materiam ; but the Party muſt —_— of 
ſhew wherein; koz the Statute bp requiring to ſhew Cauſe in- Lur. 4. 
tended to oblige the Party to lay his Finger upon the very Point. 984. cates 
Per Holt C. J. | Hob, 232. 


1 Lill. 439. 


Anonymus. Mich. 13 Will. III. B. R. 


F there be a Demurrer to Part, and an Jſſue upon other Part, . * 
and Judgment be given fo2 the Plaintiff upon the Demurrer, Part, and 
he may enter a Non Prof. as to the Jfſue, and pꝛoceed to a (Urit N. to other 

ok Inquiry on the Demurrer; but without a Non Prof. he cannot 
have a TUrit of Inquirp, becauſe on the Trial of the Jſſue the 
ſame Jury will aſcertain the Damages foz that Part to which the 


Demurrer was, Per Cur. 
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56*— 


vnn. 


Dockminique verſus Davenant. Trin. 3 Ann. B. R. 


* 
* 
* 


(7) ER Cur. If a Defendant demur in Adatement, the Court 
yy OO will notwithftandiag give a final Judgment, becauſe there 
ment. cannot be a Oemurrer in Abatement ; foz if the Matter of Abate. 


Mod. 133. ment be ertrinſick, the Defendant muſt plead it; if intrinſick, the 


wry rey Court will take Notice of it themſelves. 


call'd Docmanny verſ. Davenant. Ante 218. Show. 91. 


DEOD AN D. 


Caſe of the Lord of the Manor of Hampſtead. 


Where. ſeve- | Cart met a Maggon loaded upon the Road, and the 
2 Cart endeavouring to paſs by the Maggon was duven 
mortem, they upon a high Bank, and overturn'd, and thꝛew the Per. 
are «ll Deo- ſon that was in the Cart juſt befoze the Wheels of the 
TEM Waggon, and the Maggon run over the Man and kill'd htm. In 
Mod. cas tbe Home Circuit this was tefetred to Pollexfen C. J. and Gre- 


187. gory, and they gave their Opinions, That the Cart, Wlaggon, 
Loading, and all the Hozſes are Ocodands. becauſe they all mo- 
ved ad mortem: Pollexfen at firſt doubted concerning the Foxfet- 
ture of the Cart, but lo: king into his Common-Place-Book he 
grounded his Dpinion upon this Cale: One riding upon a Hozle 

5 in a River, the Hozſe thzew him, and the Stream carried him to 

AA a Mill, and the Wheel of the Mill killed Him ; and it was adjudg⸗ 

Poph. 136. ed, That the Ho2ſe and the Wheel were kozteited. Ik a Man is 
thzeown from his Pozſe by the Uiolence of the Mater, then the 
Hozſe is not fozfeited, 2 Cro. 483 Lo2d Chandois's Caſe; where 
the Inqueſt found him killed per curſum Aquæ. It ts ſaid in the 
Books, That if a Tree ſhall fall upon the Bꝛanch of another Tree, - 
and both fall to the Gzound, and the Bzanch kills a Man, the 
Tree and Bzanch are both fozfetted. 


D E- 


2 


DEPART UE 


Reſpaſs for bzenking his Houſe, and taking and carrying . 1 
away h's Goods; the Defendant juſtified the taking cariadh Di- 


Gargrave verſus Smith. Hill. 2 W. & M. C. B. 
and carrying away nomine diſtrictionis fo: Damage- fireb, the 
feaſant ; Plaintiff replied quod poſt diſtrictionem pred..Fleincilt 


Rot. 1639. 
may reply an 


viz, eodem die, &. he converted them to his own Uſe. On De- Abuſe, and 
murrer it was urged, That the Replication was a Departure, foz . is no De- 
it does not make good the Plaintiff's Declaration in Treſpaſs, Felv. 95, 9%. 
but ſhews rather that the Plaintiff ſhould have bzought Trover Ro. Ab. 879. 
and Converſion 2 Sed non allocatur ; He that abuſes a Diſtrefs, 
is a Treſpafler ab initio, and therefoze if in Trefpaſs the Defen- * * . 
dant juſtifies nomine diſtrictionis, the Plaintiff map ſhew an 

Abuſe, and it is no Departure, but makes good his Declaration; 

and ſo it does in this Caſe. fo2 the Converting is a Treſpaſs 02 
Trover at Eledion, and the Matter diſctoſed in the Replication 

men good his Election; ko; it pꝛoves it a Treſpaſs as well as a 

br N I | | | 


Counteſs of Arran ver. Criſpe. Trin. 5 W. & M. B. R. a7 
N Debt upon a Bond the Defendant craved Oyer of the Con- ak. 


ditton, which was to perfozm Covenants in an Jndenture of 8 Fer- 
Leaſe, wherein one Covenant was to pay. fo much clear of all ended, and 
Tarcs, and then ſet kozth the Indenture of Leaſe, and pleaded Matterof Er- 
Perkozmance: The Plaintift replied Mon-payment of ſo much fo? _ _ 
half a Pcar's Rent: The Defendant rejoined (ſo much paid in Yo» forth in the 
ney, and lo much in Taxes, upon the Act of Paritament fo2 laping R<joinder, 
45. per Pound on Land, which being allowed amounted to the Full. u Perar. 
The Plaintifk demurred. Holt C. J. held the Covenant did not Ante, 198. 
Extend to parliamentary Tares fo2 Mant of the word Parliamen- | 
tary ; Cxteri contra, All Taxes includes Parltamentaty: Pet per Log 
Holt, Judgment ought to be fo2 the Platntiff, tho' the Point of 
Law were againſt him; becauſe the Matter of this Rejoinder be- 
ing by wap of Excuſe ought to have been ſet fozth in the Bar; 


but 


- — . 
— wth. 
— 


— —ä— 
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but as it is here, tis a Departure; fo2 whereas he ſaid at firg 
that he had perfozmed the Covenants, now he ſays he is not oh: 
liged to perfozm them. Judgment pro Quer. 


Primer verſus Phillips. Paſ. 6 W. & M. B. R. 


(3. Reſpaſs fo2 taking his Cattle in alta via Regia at ſuch a 
Mt ge Þ [face ; the Defendant quſfificd the taking fo2 Damage. 
whichis not feaſant z the Plaintiff replied, That Time out ot Mind there hay 
alledg d, deen quædam via tam equeſtris quam pedeſtris pro omnibus inter 
no Depar- luch a Place, &c. and that the Oefendant d2ove his Cattle over 
ture. the Map, and that en paſſant the Cattle eat, &c. The Defendant 

refoin'd, That the Cattle were commozant in via prædict. and If: 
ſue was joined hereupon, which was found fo2 the Plaintiff, Dar- 
nel moved fo2 a Repleader, the Treſpalg now tried being another 
Treſpaſs than that complained of. 34 H. 6. 19. 20. Holt C. J. 
The Treſpaſs is a tranſitozp Treſpaſs, and the Mention of it in 
the Declaration as done in alta via was nothing to the Purpoſe : 
It was idle and out of Time, and mere Surpluſage ; and there⸗ 
foze the Plaintiff in his Replication, by following the Defendant 
to another Map, does not depart, becauſe it was not materfally 
alledged in the Declaration; and a Departure muſt be from ſome: 
thing that is matertal : And when the Tflue is taken upon the 
Commozancy, it admits the Plaintiff had a Tap, but that he 
continued longer in it than he ſhould. Judgment pro Quer. 


Webley verſus Palmer. Mich. 7 Will. III. B. R. 


m £4 * N Trover the Defendant pleaded a Kelcaſe, 8c. and it was held 
ifche Deen. 1 per Holt C. J. That in Treſpaſs, ik the Defendant plead a 
dant juſtifies Releaſe befoze the Time, he muſt alſo go on with an abſque hoc, 


vpor cveDey That he is guilty ad aliquod tempus poſtea : But if he does not 


Plaintifmay baty the Time, there needs no Traverſe ; fo2 ſuppoſe you alledge 
«lege 2% the Treſpaſs to be ſuch a Day, and the Defendant juſtifies as to 
bis Regi. ”” that Day, the Plaintiff may ſhew another Day, and it is no De- 
Lur. 1437- parture ; fo2 the Dekendant has occaſioned this: And there is 
great Difference between a Bond and a Treſpals ; if the Decla- 
ration laps the Bond to be dated on one Day, the Replication 
cannot (ay it was dated on another; but in Treſpaſs the Plain- 
tiff map depart accozding to Occasion. Sed adjournatur. Vide 


prox. Caſum. 


2 Howard 


DETINUE. - 


— — 


Howard werſus Jenniſon. Paſ. 8 Will. III. B. R. 


N Action on the Caſe foꝛ TUozk done wag bought by a Tay - (3. 
loz, and fix ſeveral Pꝛomiſes laid, all upon the 16th of Octo. 3 

ber; the Dekendant pleaded infra ætatem to all generally; the so in At. 

Plaintiff replied as to two Pꝛiomiſes, præcludi non, &c. quia ſumpfit. 

the Defendant was at that Time of full Age, and as to the reff, 

that they were pro neceſſario veſtitu; hereupon the Defenvant de⸗ 

murred, alledging that this was repugnant; that the Defendant 

could not at the ſame Time be of full Age and not of full Age: 

But the Court held, That Time was but a Circumſtance in no 

wiſe material, noz Part of the Taue; that a Pan is not tied to a 

meciſe Dap in bis Declaration; and if the Defendant foxce him to 

vary, tis no Departure. Judgment pro Quer. 


Roberts verſus Wetherall. Paf. 8 Will. III. B. R. 
are pzohidited ta be impozted_ here under Pain of foxfeit- Peughe g 
ing them, one Part to the King, another to him az them Coal, for 
> that will infozm, ſeize, 02 ſue ka; the lame; and it was ic 
adjudg' d in this Caſe, That the Subject map being Detinue fo? 216. 
ſuch Goods, as the Lam map Replevin foz the Goods of his Util . 
— A . fo2 the buuging the Action. veſts a Property in tbee 


PD E- 


Y the Act of Navigation 12 Car. 2. c. 18. certain Goods 5 Mod. 9H 
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Io ddington verſus Kime. Mich. 6 W. & M. C. B. 
Intr. Trin. 5 W. & M. Rot. 1551. 


A N Replevin a ſpetial UGerdick was found, viz. That Sit 
82 Michael Armin being ſeiled in Fee, deviſed a Rent charge, 
for Life, and and then deviſes the Land to A. for Life, without Impeach. 
2 ment of Waſte: And in caſe he have any Iſſue male, then to 


then to ſuch ſuch Iſſue male and his Heirs for ever; and if he die without ſſue 
Iſſue male male, then to B. and his Heirs for ever. A. entered and (uffercy 


and hisHeirs; 


and if he die u COMMON Recovery, and died without Iſſue. 

without Iſſue ift Queſtion was, TUhether A. was Tenant in Tail by this 
wale, 0  Deviſe? Powell held the expeſs Eſtate fo2 Life not deftroped by 
A. bas but the Implication, that aroſe on the later Nozds following, ſo that 
an Eſtate for A. wag only Tenant fo2 Life, andthe rather, becauſe theſe Mozds, 
Life, and viz, Impeachment of Waſte, and for Life, muſt in that C ale be 
mainders are rejected, quod Treby C. J. conceſſit. 2dly, The Court held, That 
1888 Iſſue was to be taken here as nomen ſingulare, becauſe the Jnhe: 
4 Mod. 282. kitance was annexed and limited to the Mod Iſſue; fo that the 
3 Lev. 408, Inheritance was in the Jſſue, and not in A. the Father. 2bly, 


43+. 419, That this Limitation to the Iſſue was not an executozy Deviſe, 


being after a Free ntingent Remainver, lo that a 
umous Son could never take. 4thly, That the Remainder 


Fee ſimple 


wh a dou- limited to the Jſſue of A. was a contingent Remainder in Fee, 
ble Aſpet, AND that the Remainder to B. wag a Fee alſo : But thoſe Fees 


8 are not like one Fee mounted on another, no2 contrary to one 


another, but-two concurrent Contingencies, of which either isto 
ſtart accowding as it happens; ſo that theſe are Remainders con- 
tempozary and not erpetant one after another. sthly, The Court 
held that the Remainder in Fee to B. was not veſted, becauſe the 
pꝛecedent Limitatfon to the Jſſue of A. was a contingent Fee; 
and they took this Difference, viz. CUhere the meſne Eſtates limt- 
ted are fo2 Life oz in Tall, the laſt Remainder map, if it be to a 
Perſon in Eſſe, veſt; but no Remainder limited after a Limitation 
in Fee, can be veſted, 6thly, That the Recovery ſuffered by A. 
had barr'd the Eſtate limited to his Jſſue, that being contingent, 
and likewiſe the Remainder limited ka B. and his Hetrs, becauſe 
that was contingent, not veſted, and now never could veſt ; — 
3 a 


DEVI S E. 225 
that A. had gained a toztious Fee, Which would be good againſt 
F. and his Heirs, and likewiſe againſt all Perſons but the right 3 Lev. 264. 
Heirs of the Devilo!, ; wh 22. 
Nota; In the Repozt of this Caſe in 3 Lev. 43r. it is lald, 3 
That the Court were agreed to give Judgment koz the Avowant id. 47- 
upon the Point, That A. only took an Eſtate fo2 Life, when *. 
powell J. ſtarted the other Point, Whether the Deviſe over to B. 1169. 
was onlp a contingent Remainder oz an executozy Devile: Upon “ »'4- 1 
which it was after wards twice argued; but that befoze any Judg⸗ 00 py 1 
ment given the Parties agreed and divided the Eſtate. 4 V pow ee 


_—_—— 


| Milford verſus Smith. Mich. 5 W. & NM. B. R. 


PON a ſpecial Cerdict in Ejectment the Caſe was, A. being +. » 
ſeiſed in Fee, by Indenture, &c. in Conſideration of Mar⸗ 8 4 
riage, covenanted to levy a Fine to tertain Uſes, and no Fine will cn.“ 
was levied. A. reciting this Deed by his CUill deviſes and con- ſtrucdas ific 
firms all Eſtates given and granted to his Son in Marriage ac: e 
coding to the Deed. And it was reſolved per Cur. That the granted. 
lil had Reference to the Deed, and paſſed ſuch Lands and ſuch 
Eſtates as were intended to be conveped by the Deed and Fine ; 
foꝛ the (God Grant fn a Mill, is not to be taken ſtrickly but large: 


Ip foz any Agreement, Vide Cro. El. 68, 2 Cro. 148. 


Lamb verſus Archer. 5 W. & M. B. R. 


[N Ejectment a ſpecial Gerdick was found, and the Caſe, as 

1 Cozy put by the Court, was this; H. poſſeſſed of a Term foꝛ cad J 
Years deviſes his Land to A. and to the Heirs of his Bodp, Limitationof 
and if A. die without Jſſue, living B. then to B. Northey, who *Term to a. 
argued the Caſe, ſald, That the Judges would allow a Limita- of hie Body, 
tion in Remainder not only to a Perſon in eſſe, but to the firſt and if he die 
Son of the Perſon in eſſe. Vide 1 Sid. 451. 1 Cro. 230. I 
1 Ro. 612, And the Court held this was a good Limitation then co B. is 
to B. the Contingency ariſing within the Compaſs of a Life ; and * . 
they denied Child and Bayly's Caſe, 2 Cro. 460. MHz. Gould, in : Roll Ret 
arguing the Caſe ſaid, ik one make a Feoffment to the right 129. 
Heirs of B. that this was a good (pzinging Uſe t Sed tot. Cur. e 
contra eum in hoc, becauſe tis by wap of pꝛeſent Limitation ; seled caſes 


aliter where it is future, as to the right Þeirs of B. after his i» Chancery. 


2 Cro. 459. 
Death. W. Jones 1 5. 


Sid. 37. 


Og fin 207 fue up e Goa: 


— — — 
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— 


1 


Goodright verſus Corniſh. Hill. 5 W. & M. B. R 


n ee > Ejectment a ſpecial Uerdi# was found, viz. Knowling hay 
Deviſe ro a, 1 Iſſue two Sons, John and Richard, and deviſed Lands tg 


for 5o Years, John fo2 50 Pears, if he ſhould ſo ſong live, and as for my lnhe. 
if he bo long ritance after the ſaid Term, I deviſe the ſame to the Heirs males 


oo is of the Body of John, and for Default of ſuch Iſſue, then to Ri- 


Heirs males chary, The Court reſolved; iff, That John had not an Eſtate, 


mainder to Tall by Jmtplfcation upon the Tlozds without Iſſue; becauſe the 
B. the laſt Deviſoz had given him an Eſtate fo2 Years by erpzeſs IAlonds, 


3 and the Court cannot make (ach a Conſtrufton againſt erpzeſg 
reſentiy. CUOWS, when thereby they would alſo d2own the Eſtate fo2 Pears, 
No Implica- and make an Cſtate of Inheritance. 2dly, The Court held thig 
n0%- 4. Devile to the Heirs males of the Body of John to be void in jtg 
gainſt ex Creation: Foz, koz want of an Cſtate of Freehold to ſuppoyt it, 
+ ores it was void as a Remainder ; and they ſeemed not to think it an 
Moor af erecutozy Deviſe, becauſe it was limited as a Remainder, and 
. 491. becauſe it is limited per verba de præſenti. It one deviſe his 
Crans 1g j. Eſtate to the Heir of J. S. and J. S. fs\1ving, the Deviſe ſhall not be 
Limitation Conſfruen an executozy Deviſe, and ſuch a Devile is therefoze 
Is u void; but if it were to the Heir of J. S. after the Death of J. 8. 


not make an that is good, as an crecutozy Deviſe-z ſo note the Oiverſity inter 
executory verba de præſenti & verba de futuro. 3dlp, The Court held the 


Deviſe. „ Limitation to the Peirs males of John was become void by E⸗ 


But verba de 


futuro vill. Vent, Whatever it wag in its Creation; becauſe John is now 
3 Lev. 403. head without Iſſue. Athly, The Court held, That if the Re: 


Cro. 159. 


31.6. 25 b. mainder to the Þeirs males of John was void in Point of Le: 
1 Mod. 159, Mitation, then the next Remainder limited to Richard took Effet 


8 3 preſently. 4 Mod. 255. S. C. 


Dyer 124. pl 38. 122. pl. 20. Cro. El. 525, 526. 


Bliſſet verſus Cranwell & al. Paſ. 6 W. & M. C. B. 


(„ IN Ejectment upon Trial at Kent Aſlizes a Caſe was made foz 
Deviſe ro 3. 1 the Opinion of the Court, viz. A. being ſeiſed of the Lands 


their Heirs, in Queſtion deviſed in theſe Wozds, I give and deviſe to my two 


2 Sons and their Heirs, and the longer Liver of them, equally to be 
cem, equal: divided between them and their Heirs, after the Death of my 


1y to be di- Wife, all that my Meſſuage, &c. The Deviſoz dies, his Wife 
vided de. dieg, one of the Sons entered and made his Mill, and deviſed 


tween them 


and their his Part to the Leſſoz of the Plaintiff, and died, and the Oefen- 
Heirs, makes dant was the ſurviving Oeviſee of A. and therefoze it was 


aTenancy in 


Common agreed, That if the two Sons were Jointenants, then this De- 


Show. 373- Hife was void quoad the Survivo? z but, if by the firſt CUill the 


3: Mow 7 two Sons were Tenants in Common, then this Devile to the 


1 Vent. 223, 376. 2 Sid. 53, Pollexfen 408, 424. 


2 | Leſſo; 


— K 1 * 
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a > 


A MK 


Leſſo2 was good. And after Argument, the Chief Juſtice, Nevill 
and Rokesby were of Dptnion, that they were Tenants in Com: 

mon, and that the Devite was good, and the Reaſon was upon 

the Conſtrucion of Wills, that it ought to be actozding to the 

Intent of the Devilozz his Intent appearing by the Moꝛds to 

be not only to p2ovide fo2 his two Sons, but fo? their Poſteritp, 

that not only his two Sons, but their Heirs, chould have an equal, 

Patt: Fo2 the Wo2ds are, Equally to be divided between them 

and their Heirs, and tho' by the firſt Mods tis given to them 

and the Survivo? of them, vet the laſt NTiozds explain what he cou, 88 
intended by the Wozd Survivor, and that the Sur vivo; ſhould have 3 Leon. 23, 
an cqual Diviſion with the Heirs of him that ſhould die firſt; and 5 
tho the Teſtatoꝛ has not aptly expzefſed himſelf, pet upon all the cr. Ki 4, 
(Words taken together, his Meaning ſeems to be ſo. That the 595: 595. 
Caſes in Sty. 211. and 2 Ro. 90. differ from this Caſe as the C. J. Leon s 
ſa:d, fo2 there the Juheritance is fixed and ſettled in the Survi- Bold. 11 z. 
voz, which ſhews plainly bis Intent that they ſhould be Jointe⸗ e. 594,667. 
nants: But here the Inheritance is appointed to be equally di- Ber zj. 
vided betwixt them and their Heirs, and here the Moꝛds equally pl. 138. 

to be divided, do immediately follow the Tod Survivor, which * Beviſo 
ſhcws he intended a Diviſion in Caſe of Survivozchip; but in the Gov. 362. 
other Cale tis otherwiſe: The Caſes upon which they grounded . 
themſelves were, 3 Cro. 443. 2 And. 17. Sty. 434. Powell J. con- Css Cin 75. 
tra, That the Expoſition of a Will may be enlarged to ſo great Ante, pl. 4- 
an Cncertainty, that tis fit to put a Stop to it, and that tis 

the {Wows of the Till only, that are to explain the Teſtatoz's 

Intent. That the Wow Survivor makes a Jointenancy by erpzeſs 

caows; but the Mozds equally oz equally to be divided were ta- 

ken at firſt only to impozt a future Diviſion to be made; but af- 

terwards it was agreed, that theſe Mozds alſo made a Tenancy 

in Common; but this was only an Expoſition collected out of the 

CUows where there was no Jointenancp given by erpzeſs Cows. 

No Conſtrudion ok an Intent ſhall be receiv'd againſt ſuch erpzeſs do Con- 
Mozds; koz this would be to confound the Text: And he relied fru&ion co 
upon the Caſe in 2 Ro. 90. Sty. 211. and concluded ko; the De. **<<*iv'4 
fendant, that the two Sons were Jointenants; but by the Opt press wores. 
nion of the thzee other Juſfices it was adjudg'd, that they were : Cro. 75- 
Tenants in Common. Judgment pro Quer. Fa ee 


Reeve Ver ſus Long. Paſch.. 6 W. & M. B. R. | 


Rroz of a Judgment in C. B. in Ejement, wherein a Spe- (6. 
| Cial Uerdi was found, and the Caſe was; John Long being <***) 3% ““ 
ſeiſed in Fee deviſed the Lands to his Mephew Henry Long foz 3 Ma: 2 // 

& 


| Mod, 283 
Life, Remainder to the firſ Son in Tail-male, and ſo on to the S.C. 47 


ſecond, third, 8c. and foz Default of ſuch Jſſue, Rematnder tag 
his Nephew Richard Long, Lefloz of the Plaintiff, to Life, R.. 
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malnder to the fir Son in Tail, aud ſo on to the recond, "third, 
&c. with divers Remainders over. The Deviſoz dled, Henry 
married, and died without Iſſue, leaving his Wife enſeint with a 
Plowd. 33. a. Son; Richard enter'd as in bis Remainder, and afterwaryg the 
poſthumous Son (the Defendant) was bozn, and his Guardian 
entered upon the Lefſo2; whereupon he brought this Ejeament; 
and Judgment was given fo2 the Plaintiff in C. B. by the whole 
Contingent Court; aud now that Judgment was affirmed by this Court, 
any aud refoly d, iſt, That the Remainder to the firſt Son of A. 18 g 
ring the par- Cant ingent Remainder, aud muſt toke Effet during the particular 
tievlar E. Eſtate of A. oz eo inſtante that it determines; that by Conſe. 
ar Far wo quence this Remainder ta the Son became void by the Death of 
ir deter- the Tenant foz Like befoze A. had a firſt Son. 2dly, That this 
mines. % was ſuch a Ockault of Iſſue oz a Dping without Iſſue, that in⸗ 
' int. 258. ſtantip. the Remainder limited over to B. veſted in him, and he be- 
Cro. 1.873. came ſeiled in Poſſeſſian, and this cannot be defeated, noz the E- 
Noy 43 ſtate fetched back again, tho A. has a Son bozn afterwards, 
» fo. 111; But note; This Judgment was afterwards reverſed in the 
a 12 11. Houſe of Los againſt the Opinion of all the Judges, who were 
3 Dane £225, much diſſatisfied with the Reverſal, and blamed the Judges who 
3 Lev. 341. trpen the Cauſe, fo; ſuffering a Special Uerdi# to be found, Vide 
123 47- Stat, 10 & 1 Will. 3. c. 16. But quære, whether that extends 
und.; 380. tg 0 Deviſez koz the WWo2ds are, where an Eftate is by any Mar- 
riage ar other Settlement ales. &c? 


„ 9 


- Svth PA Alleine. Trin. 7 W. & M. B. R. 


x 1.2 LN Eje&ment upon a Special UGerdict the Caſe was, That JS. 
4% e J being leiled of Lands in Fee, 29 Car. 2. deviſed all the Rents 
Periceoſ. the and Piodts of ſuch Lands ta Sarah Birch, Tie of William 


a a. Birch, during her natural Life, ta be paid by his Executos into 
to be paid by het own bands, Without the Jutermedling of her Husband, and 
the Heeg. after ber Deceaſe, he deviſed them unts and amongſt J. B M. B. 
rors, ane and R. B. dc. The Queſtion was, Cühether dy this Devile 8 B. 
Lands to A. had the Lands themſelves? And Mz. Northey aft w ſhe haz 
fo2 by the oꝛdg, Rents and Profits. the Land it felf would paſs, 
eg. _ which the Court granted; then the Queſtion was, Whether theſe 
Co. Lit. 4. b. laſt CUo2ds, to be paid by his Executors, etc. did not alter and 
i — Jac.104- reſtrain the firſt Mods? And he argued, they did not, foz which 
Rus 635. be cited Tel. 73. Carpenter and Collims, 3 Ere. 674, 724. Pigott 
pl. $71. verſus Garniſh, 1 Cro. 368. Spirt verſus Bence, 2 ** 221. 
753: Pl. 1040. pl. 208. aud 3 3 78. But per Holt C. J. J am not ſatis 
All. 75 9 @ with it: and be ſgemed 5 to fneline that the Exeeutg2s 
ES mere Truſtees foz the CUife; but the Defendant had Tudgment 
| by the rer of md and Eyre again Holt C. J. 


* 
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Scatterwood verſus Edge. Trin. 9 Will. III. C. B. I 
| Ot. I » . b. e, es, e, . y 
| * | Lark e, | _ 

[ N Eje&ment a Special Uerdict was found, viz. Robert Edge (8.) 
deviſed to Truſtees fo2 eleven Years, and then to the firſt Deviſe to 
Son of A. and the Heirs Males of bis Body, and ſo on to the MATS he. 
ſecond, third, &c. Sons in Tall Pale, Provided they the ſaid ving none ac 
Sons ſhall take on them my Surnanie; and in Caſe they or their ar -* 400 

Heirs refuſe to take my Surname or die without Iſſue, then I de- 
viſe my Land to the firſt Son of B. in Tail Male, provided he take 
my Surname, and if he refuſe or die without Iſſue, then to the right 
Heirs of the Deviſor. A. had no Son at the Time of the Device, 
and died without Jflue, and B. had a Son who was living at the 
Time of the Devile, who took the Surname of the Deviſoz. The 
whole Court agreed, x\f, That the Deviſe to the firſt Son of A. 
wis not atontingent Remainder, but by way of cxecutozy Devile, 
becauſe the pzecedent Eſtate is fo; Years, which cannot ſuppozxt a 
Remainder; fo2 a contingent Remainder can never depend oy a 
Term of Pears, becaule of the Abepance of the Freeholdz noz can it Cro. Jac. 392. 
belimited after a Fee, becauſe after ſuch a Dilpolal nothing remaing © Lit. 18.4. 
in the Owner to limit. Et per Powell, 4 Deviſe to the firſt Son of 
A. having none at that Time, is votd, becauſe*tis by wap of a p2e- 
ſent Deviſe, and the Devilee is not in elle; but a Devile to the firſt „e ..- 
Son of A. when he ſhall have one, is good, fo; that is only a fu- 
ture Deviſe, and no Jnconventence, fo2 the Jnheritance deſcends 
in the mean Time. 2dly, They held that an exectitozy Effate to 
tile within the Compals of a reaſonable Time is good; that 20 
nay 30 Pears has been thought a reaſonable Time. So is the bi» vac 
Compals of a Life o; Lives; fo2 let the Lives be never ſo many, ecucory E- 
there muſt be a Survivoz, and lo it is but the Length of that Life; d e ovebe 
[fo2 Twifden uſed to ſap, the Candles were all lighted at once] but Gated 53: 
they were not agen gone Step farther; becauſe theſe Limitations 
make Eſtates , alienable, every executozy Devife being a Pet⸗ 
petuity as far as it goes, that is te lap, an Eſtate unalſenable, 
tho! all Mankind join in the Conveyance. And as to the peinci⸗ 
pal Caſe, Blencow J. held the Deviſe to the firſt Son of A. to be 
future; fox he ſuppoſed the Teſtatoz knew A. had no Son, and 
that the rather, becauſe he does not name him. Powell J. Three Kinds 
There are thzee Sozts of executozp Cftates, one where the Dobt- of <xccurory | 
ox parts with his whole Fee-fimple, but upon fome Contingency ane z 
fualifics that Diſpoſition, and limits another Fee upon that Ton- Poph. 34, 35. 
tingency, which is altogether new in Law, as appears by 1 Inſt. Co. 591 
18. A Fee cannot be limited upon a Fee. Vide 1 Ro. 825, 826. 
1 Cro. Pells and Brown. The ſecond Sozt is, where he gives 
a future Eſtate to ariſe upon a Contingencp, and does not 
part with the Fee at pzeſent, but retains it; theſe are not 17 1 

uw; 


nA ona woo. . 
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Law; fo2 by Common Law one might deviſe that his Executoz 
ſhould ſell his Land, and in ſuch Caſe the Gendee is in by the 
CU, and the Fee deſcends to the Heir in the mean Time; to 
Leon. 64, 0. thig Sozt, vide 2 Leon. 11. 3. Leon. 64. Cro. El. 833. Mo. 644. 
2 Ro. 793. Raym. 82. A third Sozt of erecutozy Deviſes is of 
Terms, which are well ſettled in Matth. Manning's Caſe: Cig 
| dangerous to extend the Boundary of theſe crecutozy- Deviſes, 
\ Rol. nes.) which at p2eſent is a Life o2 Lives, A Deviſe to an Tnfant in 
335: ventre ſa Mere, by the better Opinions, tho various, is not good. 
1 Rol. Rep. Vide 11 H. 6. 13. Bro. Deviſe 32. 1 Ro. 609, 610. 
5 17. 304, 342. Mo. 127, 177, 634. 2 Bulſt. 272. 1 Ro. Rep. 110. 
pl. 312 - Litt, 255, But J am of Opinton tis good; fo2 he taking No: 
2:3. yl- 33” tice that the Deviſee is in ventre muſt intend a future Deviſe, 
fant in ven- but a Devile to A.'s firſt Son, does not impozt Notice in the 
tre ſa os Deviſo2 that A. has no Son: Jt may as well be (aid a Devile 
Wee E- to the. Heirs ok J. S. a Perſon living, is good, becauſe the Te: 
ecutory De- ſtat) knew, he was alive, and therefoze meant a future Deviſe. 
1 ev. 13 The Queſtion here is, Whether the pzecedent Term foz eleven 
: Mod. 9% Pears makes a Difference? J hold not, becauſe tis an oziginal 
Dyer zoz. Deviſe per verba de præſenti, and ſo differs from 1 Raym. 12. 
= An. 2 Mod. 292. Bit had it been to the firſt Son to be begotten, 
164. it had been otherwiſe. Laſtly, He held that the Deviſe to the 
1 Keb: date firſt Son of B. who was bozn and in eſſe at the Time, was good; 
190. and as to the Objection, that the Deviſe to the-firſt Son of A. 
55 was a Condition pꝛecedent, and ſo that failing, all falls, (Vide 
x 1 Inſt. 218.) he held 'twas not a pꝛecedent Condition, but Part 
Deviſetothe ok the Limitation. Treby C. J. If the Deviſe to the firſt Son 
Ait be tales Of A. be good, then the Deviſe to the firſt Son of B. is not 


my Name, if good; but if that to the firſt Son of A. be bad, then this ta 


not to B. A. 


die, ithout the firſt Son ok B. is good: Pad the firſt Son of A. been be- 
Iſſue, B. hall kae the Court, the Judgment muſt have been againſt him, be- 
rake; for the Cauſe as a Remainder twas void, and as an executozp Oevile 
Refuſal of 'twas void; fo? theſe are either pꝛelent 02 future: Ik pzeſent, the 
not a Con- Patty muſt be in eſſe & capax at the Time, 02 all is void; like a 
dirien prece- Devile to the right Heirs'of J. S. who is living: This is a p1e- 
Ventris 199. ſent Deviſe, and therefoze not like the Cale of an Inkant in ven- 
Moor 637. tre ſa Mere: {(Ulhere future, they muſt ariſe within the Compaſs 
pl. B77 Rep. Of a Life; no longer Time has pet been allowed: And he was 
254- not fo2 pꝛolonging the Time in Favour of theſe: inconvenient 
2 Bulſt. 275. Eſtates. 2dly, Me held the Deviſe to the firſt Son of A. was 

not a pꝛecedent Condition, but a pꝛecedent Eſtate attended with 
theſe Limitations. Judgment was given fo2 the Defendant, and 
afterwards affirmed in B. R. E 5 
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Eyres verſus Faulkland. Hill. 9 Will. III. C. B 


Poſſeſſed of a Term fo? ninety-nine Pears deviſed his C 5: ) 
„Term to A. fo; Life, and ſo on to B. and five others ſucceſ- Peer 
ſively fo2 Life; all ſeven being now dead, the Queſtion was, Who Years co ſe- 
ſhould have the Reſidue of the Term? Et per Treby and Powell. N ſucceſ- 
Anciently, if one having a Term deviled it to A. fo: Life, Remain⸗ Life? Th 
der to B. ſuch Remainder was void ; iſt, Becauſe an Eſtate foz «ll are dead, 
Life is a greater Eſtate; and, 2dly, Becauſe the Term in⸗ 3 1 
cluded the whole Intereſt, fo that when he deviſed his Term, no- have he Re 
thing rematned to limit over. Afterwards the Law altered; toz (due. 

a Deviſe of the Term to B. after the Death of A. was held good ; 

and by the lame Reaſon to A. fo: Life, Remainder to B. fo? 

was but diſpoſing of the Jntereſt in the mean Time; but a De- , 14. 

viſe to A. in Tail, Remainder over. is too remote; fo if it be 151. *” 
to A. and if he die without Jſſue, Remainder over: As to the 

pzincipal Caſe, they held that all the Remainders were good; 

and that the firſt Devilee, and ſo every Deviſee in his Turn, had 

the whole Term veſted in him; during which the next Man fn 
Remainder, and ſo every other after him, had not an aﬀual Re- 

mainder, but a PoMbititp of Remainder, and the CTrecuto? of ,,, 

the Deviſo2 a Poſſibility of Reverter ; fo2 there may be a Poſſi- be poſſibiliry 
bility of Reverter, even where no Remainder can be limited, ag of Reverter, 
in the Caſe of a Gift to A. and his Heirs while fuch a Tree ty -es 
ſands: No Remainder can be limited over, and pet clearly the be limited. ; 

Dono2 has a Poſſibility of Reverter, tho' no actual Reverſion ; K. 367, 
a fortiori, there ſhall be a Poſſibility of Reverter, where a Re- — — 
mainder map be limited over ; fo2 the Teſtato2 gave but a limited 3 Lev. 94 
Eſtate, and what he has not given away, muſt remain in him; 
and the Mozds for Life can be no moze rejected in the laſt Limi- 
tation than in the firſt, | 


Bertie werſus Falkland. Hill. 9 Will. III. In Cane. 


NARY by Mill dated the roth of September 1685. deviſed , 72.2. 
to Truſtees and their Heirs, upon Truſt to take the Pꝛo⸗ in Chancery, 
fits ko; thzee Pears, and if within the thzee Pears there happen- '2+ 
eda Barrtage between the Lozd Guilford and $3328. W. who was gion s ee. 
then ten Pears of Age and his Heir at Law, then to 2s, W. cedent ta the 
ko; Life, Remainder to her firſt Son, &c. And if the Marriage — — 
did not happen, then the Remainder to Lozd Falkland in Cail; cory — 
they differ'd about the Terms, lo the Lo2db Guilford took another relieve in 
Lady, and. 92s. W. was matried to C. who byought a Bill to — agg 
have the Eſtate, as being a Perſon equivalent, that is to (ap, mance; | 
cqual tn Eſtate, Family and Perſon (as they urged) to the Lo2d 1 


un- feiture. 
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Guilford; and the Lady an Jnfant, and in no Fault, ſhe having 
done what ſhe could, and thercfoze ſhe ought not to fozfeit foz the 
Fault of another, and they pzoduced Evidence from Papers, Let. 
ters, and Sayings of the Teſtatoz to p2ove his Intent in thig 
- CUiil was not that it ſhould be in Lozd Guilford's Power to make 
her fo2feit. Et per Cur. Theſe collateral Papers, &c. cannot be 
A taken Notice of to influence the Conſtruction of this Mill, koz that 
can be taken would be to let them in, and to make them Part of the Mul it 
er of ro ſelf ; and by the Statute of Frauds and Perjurtes, every Patt 
invuencer”® of a (Uill muſt be in CUriting : But befoze that Statute, where 
of a Will. a ill was in C(Uriting, no collateral ]P2oofs by Papers oz Wong 
Poſt 235. could be admitted; becauſe a Mill was a compleat and conſum. 
mate Act of it ſelf : That therefoze they muſt conſtrue it by it ſelf, 
That Chancery could not relieve in this Cale, tho' the Cont, 
tion was anſwered to what the Lady was capable of doing, fo! 
that the Condition was pꝛecedent; and tho' Chancery relieves 
Non-perfozmance, tis only upon a Foxfeiture, to; which Equity 
can have a Ualuation made, and give a Compenſation. Decreed 
fo2 the Lozd Falkland, but reverſed on Appeal to the Houle of 


Lo2ds, | 


II 
1111. 


Badger ver. Lloyd. Trin. 9 Will. III. B. R. Rot lo 373. 


1 (11. E Ejectment a ſpecial Uerdict was found, viz. John Lloyd the 
Raym. 2s, 4 Elder conveyed Lands by Leaſe and Releaſe to the Uſe of him- 
1 sid. 47. Celf fo2 nincty nine Pears, ik he lived ſo long, Kematnder to his 
Far. 69 Son John fo2 nincty-nine Pears, if he lived lo long, Remaſnder to 
Eliz. the Son's Wife fo2 Life, Remainder to Truſtees to ſuppozt 
contingent Remainders, Remainder to the firſt, ſecond, third, &c. 
Sons of John the Son tn Tail male, Remainder to John the Fa: 
ther in Tail, Remainder to him and his Heirs ; John the Elder 
had Iſſue the (atd John, Thomas, Paul and Peter, and after makes 
bis CUill, whereby, reciting this Settlement, he deviſes theſe 
very Lands, after John the Son's Death without Illue male, to 
Thomas, and after the Death of Thomas without Jflue male, then 
to Paul, and if Paul die without Jlue male, none of his other 
Bꝛothers being living, then to Peter and his Heirs fo2 ever. John 
the Elder died, and John the Son ſuffered a Common Recovery, 
and the Leſſoz of the Plaintiff, who claimed by the Oeviſe and 
the Recovery alſo, was the only Son of Peter, and the Deken⸗ 
dant was a Purchaſer under a Fine from Thomas. The Title 
18. depended upon theſe thzce Points; iſt, Ihether the Remain: 
3 Lev. 341. det deviſed to Peter was contingent? 2dly, Whether it was an 
| immediate Eſtate veſted, oz executo p? 3dly, CUhether the Jn⸗ 
tails there deviſed were not vain and fruitleſs, ſuch as never 

could take Efteff, and therekoze vold: . 


3 The 


Cbe firſt Q = ES = ** — 
The firſt Queſtion arole from the Noms, And none of his Expreſiio 
Brothers living: And the Court held that theſs Wows div . — ome 
ter the Cale, becauſe they lay nothing but what was implied and every inſunt 

underſtood bekoze: The Senſe had been the lame if they had been rature 
omitted, and then this had been like all other Limitationg of Re- 
mainders; and tis plain, the Limitation to Peter can never take 
Effet till all are dead. To conſtrue it otherwiſe would be to de: 
firop all the expzeſs Eſtates befoze deviſed, Vide 1 Cro. 185. 
2 Cro. 415. 
The ſecond Queſtion aroſe from this Objection 
the Father having an Eſtate-tail in e, Git © We. 
ſion in Fee expectant, this Devile of his cannot take Effet till 
the old Eſtate⸗tall be- ſpent: So this Deviſe, if ever it take pevic 
Effect, is to commence after a Dying without Jſſue, which ig 4-8.« $crun- 
a void exccutozp Deviſe: The Court agreed, That if a Ban ee 9" 
ſeiſed in Fee does deviſe his Lands to A. and his Heirs, if J. S. le rte 
a Stranger die without Iſſue, this is an erecutozy Deviſe; be. /; ober. 
cauſe there is no pꝛecedent particular Eſtate : Aliter if J. S. had vit . b. 
been Tenant in Tail of the Lands, the Reverſion to the Deviſo? in Tail, Re. 
as in this Caſez fo2 here is an immediate Deviſe of a pꝛelent mainder to 
Beverſion, and the Wo2ds, after 02 from and after, are only to the Deviſor, 
denote when they are to take Effect in Poſſeſſion. 10 Co. 107 

2 a 4 —— Wat. 3 3 3 fx 

o the third Point Holt C. J. agreed, That t tall A. havin 
deviſed to John, Thomas and Paul, could on —— — 3 
cauſe the Eſtate-tatl, which was in the Deviſoz, muſt deſcend to K her —_ 
them, and would always interpoſe and keep back the Eſtate-rail Fee, deviſes 
deviſed, which being no larger, muſt ſpend quis paſſibus with 0. e Son in 
the old Jntail, and therefoze it can never have Effet; upon which 1 
Reaſon he agreed, Chat ſuch a Deviſe of a Remainder would be de other in 
void, but he held it otherwiſe of a Reverſion,” which is allo in bee e 
this Caſe; becauſe there is a Scigniozy and a Tenancy created; bens the T6. 
foz Tenant in Tail muſt hold ok him in Reverſion, and he of nure. 
oe nem wy ; 4 — on — bes a real Effect as to 
nure, ch is altered hereby; Vide 2 Co. xr. ere 

is a ſound Diverſity. _— 255 T i - 


Nottingham ver. Jennings. Trin. 12 W. ILL-BR 
N EjeAment a Caſe was made upon Trial, which was, a. ( 12.) 


[ had thzee Sons, A. B. and C. and deviſed his Lands to B. his Deviſe by 


ſecond Son after the Death of his Wife,” to hold to him and his =" 13 


Heirs for ever; and for Want of ſuch Heirs, then to his own 1 


right Heirs. H. died, and B. entered and dien without ever, and for 
living the eldeſt Son. Et per Cur. The ſecond — 0 bon 


Heirs, then 


an Eſtate-tail, and the eldeſt ſhall take by Deſcent, and not bp to tbe right 


Father, is 


tlon; Tail. 
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tion; fot bis Intent was, That the Land ſhould deſcend from 
Cro. Car. 58. himlelf, and nat from his Son B. It the Deviſe over had been 
Poſt, 233. to a Stranger, it had been void, and B. had taken a Fee; but 


: 


here is only an Effate-tail, and the Clozd Heirs can impozt no. 
thing moze than Iſſue, koz B. could not die without Heirs, living 
- Heirs of the Father. 2 0 


Cole verſus Rawlinſon. Hill. 1 Ann. R R. 


(is.) IN Eje&ment a Special Gerdict was found, viz. That Bil: 
i give all 1 lingfſley being ſetſed in Fee of the Bell-Tavern, made a Set. 
Rake: Tillo tlement to the Uſe of himſelf. fo; Life, Remafnder to his like 
«nd Iorereſt fa}. Life, Remainner ta his Son in Tail, Remainder to his 
ET CAtfe in Fee; oz to the like Effet, The Þusband died, and the 
Houſe call'a, CUife being ſa ſeiſed of the lald Bell-Tavern, and poſſeſſed of 
Se. carries Ofhet Leate-hold Eſtates, made her Nlill, and thereby devifed in 
ber bn; te this Manner, I give, ratify. and confirm all my Eſtate, Ri t, 
Title and Intereſt, which I now have, and all the Term and Terms 
| of Years which I now have or may have in my Power to difpoſe 
of after my Deatb, in. whatever I hold by Leaſe from Sir John 
Freeman, and alſo the Houſe call'd the Bell-Favern, to John Bit. 
lingfley, This John. Billingfdey was the Son and Meir of him 
that made the Settlement, and alſo had the Remainder in Tail 
in the Bell⸗Tavern, but was not the Heir of the Mie: The 
Queſtion, was, What Eftate the ſald John Billinſley took in the 
Bell Cavern by this Deuile? Powell, Powys and Gould Juſtices 
held, that he took an Eſtate in Fee. 1, Becauſe tis but one Sen⸗ 
tence coupled by the Tos and alſo, and governed by one Qetb, 
wherchp the Ptepoſition in is carried: unto the Bell- Tavern, d 
that tis a Deuiſe ok alt her Eſtate and Intereſt in her Leaſehold; 
and the TUozds ought to have this Conſtrution: dhe th axe ca · 
paþle of it, becauſe this was certainly the Intent ok the-Teſtato;; 
who could not deſign ſo vain and uſeleſs an Gſtate to th&Deviſee, 
as an Eſtate fo2 Life after an Eſtate-Tatilz and koz this Purpoſe 
was urged the Caſe in Moar.873. Hob. 3. Mo. 52. 1 Ro, 844. 
2dip, Becauſe. the-TUowds of. the Mill are rather a Deſcription of 
the Teſtatoz's Eſtate than of his Lands; and the 12tepoſitign. in, 
ſubintelligitur, and nut it into Latin, and 'tis-acetiam Domo vo- 
cat;, & c., And ſuppoſe- a-Tranſpoſition- of the-TWWozps, which is: 
allowable to: ſerve: the Intent ok a: Mill, and then the Matter 1g: 
plain, fa2 then tis I give my Term of Years and all the Eſtate, 
Right and! Title:I have in my Term, andialſo-in- the Bell. Tavern 
and Pawys.ſat it was an honeſt. Conſtrucion, and bzought, back 
the Fee af the Reverſion to the right Meir: ot the: Mugbaßd, who 
Tteated the;Reverſion.. Holt-C. N contra, Foz the- * 
| 4 5 * s 


/ 


P 


Teſtatoꝛ will not do, unleſs there be ſufficient Wozds in the Mill intent of Te- 
to manifeſt that Intent; neither is his Intent to be colle#ed from 3 
the Circumſtances ok his Eſtate and other Matters collateral and fs ate 
kozeign to the Mill, but from the Mods and Teno? of the Mill Word of the 
it ſelf 2 And if we once travel into the Affairs of the Teſtatoz and dener 
leave the til. we ſhall not know the Bind of the Teſtatoz by cumſtances. 
his Mozds, but by his Circumſtances ; ſo that if you go to q Ante, 232 
Lawyer he ſhall not know how-to expound it. Upon the Will tis 

ſo, but with the Matter found in a Special Aerdict tis otherwiſe; 

and what ik mo2e accidental Circumſtances be diſcovered; and be 

made the Batter of another Uerdi# ? Mens Rights will be very 
pꝛecarious upon ſuch Conſtruction, And as fo2 the Honeſty of the 
Conſtrution, That if the CUoman paid a good Poztion, and „ co. 23. 
was a Purchaſer of this Keverſion, is it not as honeſt then to = sid. :5:. 
conſtrue it in Favour of her Heir, as to expound it in favour of Bait 
the right Heir of the Hugband ? But we muſt not depart from Role, What 
the Will to find the Meaning of it in Things out of it, *Tig 94 #ire 
then a certain Kule, That to deviſe Lands to H. without farther for Life, and 
Cows, will paſs but an Eſtate fo2 Life, unleſs there be other what a Fee 
Cows to ſhew his Intent, as for ever; o; unleſs he deviſe ko; nen 
ſome ſpecial Purpoſe which cannot be accompliſhed without a lar - Vent. 3 50. 
ger Eſtate: And as this is a ſure Rule, ca it holds good as well * Ro. Rep. 


where the Deviſe is of a Reverſion, ag where tis ok Lands in UW? Ln 5 b. 


Poſſeſſion, unleſs he veviſe it as a Reverſion, oz take Notice of 
a particular Eſtate; fo2 then his Intent may appear upon the 
Face of the Mill it'(elf 2: But if the Mozds be general and with- 
out regard to the Mature of the Thing, it is otherwiſe 3 koz it 
ſhall not be conſfrued from the Mature of the Thing, which is 
extrinſical, but from the Mozds of the Will. Ask a Lawyer 2 
what paſſes, he ſays an Cſtate fo2 Life, fo2 he knew not that it — 63k. 
was a Reverſion; and tho' it be a fruitleſs Eſtate and will ſignify cannot ap- 
nothing, pet that does not appear till it be found, and therefoze — ul : 
when found 'tis not to be regarded. The Cafe in Mo. and Hob. fung i, en 
differs, fo2 there the Teſtatoz takes Notice of a pzecedent Term, to be regard- 
and the lows are, His Lands of Inheritance, (0 that the ſpecial 1 
Intent of the Teſtatoz is apparent from the ozds of the CUill. Wille 
Jf J give Black Acre to A. and his Heirs, and alſo CUhite Acre, Ante, 232. 
the Fee-ſimple ok Mhite Acre ſhall paſs, as well as the Fee of 
Black Acre; becauſe it follows the Limitation, and compztzes it E. — * 
by the Cops, and alſo ; but i J give all my Right, Title and dann 
Jntereſt in mp Term, and alſo my Houle called the Bell; in the chePurcteſs 
grammatical Conſtraition tis no moze than, and alſo I give my | 
Houſe called the Bell; fog the ſubject Matter of his Right, Title 
and Intereſt is the Term, and the Pꝛepoſition in terminates and 
reſts there. So is the Caſe at Bar; but (ay they, turn it into 
Latin, and then 'tis, J give jus titulum & ſtatum in termino ac 
etiam domo vocat. eee J anſwer the Piepobtion 
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in map be neceſſarily under ſlood in Latin, but not in Engliſh, and 
the Conjunction is not ſo far a Copulative as to take in the 1. 
- poſition in, tho' it takes in the Uerb, Mp Bzother Powell would 
tranſpoſe the Moꝛds, (0 it (hall be all the Right, Title and Inte. 
reſt in the Bell-Tavern, and alſo all the Term 1 have and hold 
of sir John Freeman. But J do not know hom we can tranſpoſe 
words in * CUlozds that are good Senſe, Jf the CUill was Nonſenſe, then we 
good Senſe, Map tranſpoſe to make it bear a Meaning; but to dilplace the 
e . Sq Cows of the Mill when they are intelligible, is to alter the 
"AO Mill and the Senſe of it; Foz theſe Keaſons, and alſobecauſe the 


Heir at Law was to be favoured, he concluded foz the Jſaintif, 


pe cited 3 Cro. 330. Hob. 2. 1 Cro. Wilkinſon verſus Merrilan, 


A FP 34 Popham contra Banfeild. Hill. 2 Ann. In Canc. 


014) JNEviſe to A. foz Life, Remainder to the fir Son of A. in 
— lent Tail male, and ſo on to the 10th Son in Tail-male, and 
ny - if the (aſd A. die without Iſſue male of his Body, the Remain: 


3 3 In- Der over: Alſo by a Codicil annexed he recited, whereas he had 
-- +. £4,” rentis not to Nfben an Eſtate⸗tail to A. &c. And it was objefted, That by the 
fre 2 6 Rn Codicil the Intent of the Deviſo2 appeared, and that by the (ill 
._ ©, - **gcent Words. A. had an Eſtate-tail; fox be might have poſthumous Childzen 
| „Ante, 226. and moze than ten Sons: Sed non allocatur; Foz where a parti- 


Mod. Caſes, cutar Ellate is expꝛellpy deviſed, we will not by any ſubſequent 


oy Clauſe, colled a contrary Intent inconſiſtent with the firſt by Im⸗ 


plication ; and therefoze they conſtrued dying without Jfſue male, 
a dying without ſuch Iſſue male. And they faid there was a 


mighty Difference between a Deviſe to A. and if he die without 


- flue, then to B. and a Deviſe to A. fo: Life, and ik he die 
without Iſſue, then to B. Avjudg'd per Wright Lozd Keeper, Holt 
C. J. and Trevor C. J. 2 | I 


Counteſs of Bridgwater verſus the Duke of Bolton. Hill 
7:46, 45 & e e's 


The Words, A Syectal Uerdix was found upon a feigned Iſſue, direted 
AllmyEftare, { A Out of Chancery to try whether the late Duke of Bolton did 
ina Will by his Mill deviſe certain Fee-farm Rents to John Earl of 
Eins and Bridgwater in Fee. The Devile was in theſe Mozds, viz. I give 
all the Teſts: _ Lands to a and I give to John 3 B. my Son 
tor's Intereſt in Law $0001. and all my Mines; all which I give to my 
Mod. Caſes, ſaid Son in Law, his E and Aſſigns, togetber with all my 
&c.255- Plate and Jewels, and a/l other my Eſtate real and perſonal, not 
88 otherwiſe diſpoſed of by this my Will, for to be given by him 
to his Children as he ſhall think convenient, I ſolely * 

be | 5 2 | 


ee: ooo gr 0 695 — 


_ 8 19 


3 a -*, : - - $41 - * . * 
— lt. 
— — . 6.4 * 


1 


** 


his Honour and Diſcretion, that he will give them ſuch Proviſion 
as will be neceſſary. And another Claufe was, Whereas I have 
contracted for the Sale of my Fee-farm Rents, my Will is, that 
if my Debts ſhall not be ſatisfied out of my other Eſtate, my 
Executors (whereof the Earl was one) ſhall and may ſell ſome 
Part or all of them for Payment of them, notwithſtanding the 
Rents are not deviſed by this my laſt Will. And the Queſtion 
was, CUhether his Fee farm Rents ſhould paſs to the Earl of B. 
and fo? what Eſtate? Et per Holt C. J. who delivered the Reſo- 
lution of the Court: The Rents paſs by theſe TWozds, All m 

real and perſonal Eſtate, fo2 the TUopd Eſtate is genus generaliſſi- 
mum, and includes all Things real and perſonal, and the Fee of 
the Rents paſſes at leaſt the whole Eſtate of the Deviſoz ; fot all 
his Eſtate ig a Deſcription of his Fee: In pleading a Fee-ſimple 
you ſap no moze than, ſeiſitus in Dominico ſuo ut de feodo; and 
in Formedon 02 other Aition, if a Fee-ſimple be alledged, pou ſay 
cujus ſtatum the Demandant hag now: Jn a Til the Teſtatoz is 
not tied up to Fom; 'tis enough that he erpzeſſes and ſignifies 
his Meaning by any Tlows. Bekoze the Statute H. 8. if one 
had deviſed his Land by Uertue of a Cuſtom, the Common Law 
accepted his Intent without requiring particular TMozds of Limi⸗ 
tation, as in Caſes of Convepances at Common Law; and as t 
was lo in Deviles befoze the Statute, there is the lame Reaſoy M 
why it ſhould be fo in Deviſes ſince the Statute : And he held, do lb. 25 

that deviſing all his Eſtate, and all his Eſtate in ſuch a Houſe, n. . 

wy the lame, and that all his Eſtate in the Thing paſſed in either * _ 

Me. | TO | * | ; 


Bunter verſus Coke. Mich. 6 Ann. B. B. 

GLA Am zs eee. 
H Deviſed to his Tie all ſuch Sums of Boney, Lands, ,<'%) 

„ Tenements and Eſtate whatſoever, whereof at the Time ail che Land, 

of his Deceaſe he ſhould be poſſeſſed, After the 'making of the ! «ll coy 
Will H. purchaſed Lands of the Cuftom Gavelkind. And the e Lend. 
Queſtion was, Whether theſe Lands paſſed by the Deviſe ? Jt purchaſed 
was urged, That if a Dilſeiſee deviſes, and after te-enters, the ele Pe: 
Deviſe is good: Et hoc fuit conceſſum, becauſe by the Entry h F . 
was ſeized ab initio, ſo as he might bring Treſpaſs: So if one 
have a Remainder in Fee expectant on an Eſfate- fo2 Life, and 
deviſe it, and Tenant ko; Life dies, the Eſtate in PofleMon 
paſſes z and this was granted, becauſe the Deviſo2 was ſeiſed at 
= Time of the Mill, and his Intent was to paſs all. Sed per 


ft, A Devile of Things perſonal is good, tho the Teſtatoz 
bath them not at the Time of his lll, becauſe they go to the 
Executoss, ond the Legacy paſſes not by the Will, but 2 


YU 


wan. 


1 Sid. 162. 


to the right 


Aſſent of the Executozs to whom the Mill is only ditedozy; lo 
that the Legatee is in by the Erecuto2s ; but the Court doubten 
ſomewhat of a Chattel real, as a Leaſe fo; Pears, Vide Gouldg, 


93. That it does not paſs, - 


| 2dly, A Deviſe of Lands is not good if the Teſtatoz had no. 
thing in them at the Time of the making his Will ; ko: a Man 
cannot give that which he has not, and the Statute only empow. 
ers Men having Lands to deviſe them, lo that if the Deviloz hag 
not the Lands, he is out of the Statute; Co. Lit. 392. and that 
which was void in its D2iginal can never become good. Ik an In. 
fant make a Kill, it is void, tho he come of full Age befoze he 
die: But a Republication. after full Age paſles the Land; ſo of a 
Feme Covert: And in theſe Caſes there was only a perſonal 
Dilabilitp, viz. Jnfancy and Coverture ; fo here there is a real 
- Difability by wanting the Thing; and the conſtant Fozm of plead: 
ding is, that the Teſtato2 was ſeized, - and being lo feized, made 
his Ul. Co. Ent. 364. Raſ. 274. And there is no Difference be. 
tween a Devile of Lands, Socage and Gavelkind by Cuſtom, ' 


Plond. 343. 34 H. 6. F. N. Br. 199. Upon which Place note, That they muſt 


be ſua at the Time of the Deviſe. 


Idly, Had there been a Republication, it was admitted theſe 
Lands would have paſſed z fo2 a Republication is as making a new 


(Ulli, and the Intent is manifeſt. 


Carter 2. Athlp, It was admitted, that if one deviſe to two and thei 

Show. 91. Heirs, and one dies in vita Teſtatoris, the Survivoz has all; 

And that if one has a Yano? and deviſes it, and after a Tenancy 

eſcheat, that ſhall paſs by the Deviſe as being Part of the 
Aumble werſus Jones. Hill. 7 Ann. C. B. 

(11.) I FPON a Special erdi# in Eje4ment the Caſe was, That 

Hows $6 Anthony Gull was ſeized in Fee, and deviſed: to his 


Daughter fo2 Life; after that to a A. the eldeſt Son of his ODaugh- 


Heirs of J. S. tex and his Heirs, and fo2 want of ſuch Heirs, Remainder to the 


void, the par- 
ticular Eſtate 


right Heirs of J. S. And it was agreed, That J. 8. being alive 


determining when the Remainder after limited was to commence, that that 


in the Life 


of J. S. 


Kemainder was therekoze utterly void by this Event, whatever it 


Legal senſe WAS in its Creation. Secondly, That the common. and legal 
of the Words Conſtruction of Mozds ſhall be taken, where it does not appear 


to be taken, 
if the contra- 
ry not plai 


Cro. Car 
185, 186. 


from a neceſſary o2 plain Implication that the Intent of the De: 


n- biſo2 was otherwile, and therefoze that the Limitation to A. and 
ly implied. his Heirs was a Fee⸗ſimple and not an Eſtate⸗Tail; fo2 he might 

mean fo2 want of Heirs general, and there is nothing that plain- 
ly ſhews he meant otherwiſe, and chat by Conſequence the Re- 
4nre234 matnder to the right Heirs of J. S. was void in its Creation. 


Vide, Cro. Car. 57. Cro. Ja. 416. 
5 


Hope- 


_ DEY Fas 


A. 


— 


Hopewell verſus Ackland. Hill. 8 Ann. C. B. — 3 
N Ejectment a Special Uervict was found, viz. John Ackland © 77 
| being ſeiſey in Fee of the Lands in Queftion, devifed an An- Whatever 
nuity to D. in Fee. Item, I devife my Manor of Bucknall to for vet, 
g. and bis Heirs. Item, I deviſe all my Lands, Tenements and diſpoſed of 
Hereditaments to the faid J. Item, I deviſe all my Goods and ri carry = 
Chattels, Money and Debts, and whatever elſe I have not before n 
diſpoſed of, to the ſaid A, he paying my Debts and Legacies; Mod. Caſes, 
and makes him Erecutoz. And now the Queſtfon being, hat 
Eſtate A. bad ty the Lands, Tenements and Hereditaments? Ft 
was urged that the Item ronjofned the Stntences, and carried on 
the Teſfatoz's Intent, and impozted a Weantig to give the like 
Eſtate, as was bekoze expefted in the precedent Sentence, like 
Moor 52. Alſo the Moꝛd tlereditament impozts an Mheritance. 
Vide 2 Lev. 169. The Statate 12 Car. 2. gave the Crown the 
Lands, Tencments and Pereditaments of the Begicides; and it 
was held that the Inheritance in Tall of one of them palſev by 
thoſe Tiozds. Et per Trevor C. J. Item ig an ufual Cow fn Expoſition 
a Cuil to intropuce new diſfince Matter; therekdze a Clauſe thus v be Word 
introvuced, is not influenced bp, noz to fnfſuente a pꝛetedent oz win. 
fubſequent Sentence, unleſs it be of its felf imperkect and fnſer: 
fible without Reference; therefoze not here, whete both Clauſes vel. 21. 
are perked and ſenſible; and the Wow Hereditamerit tannot be ta: 3 Kg ng 
ken to denote the Meaſure oz Quantity of Eſtate; becatife it has 84, 105. 
a pzoper Meaning and extends to Annutties, advowſons in groſs, * Vent. 299. 
&c. which are not compztz ed by the Moꝛds Lands and Tegements: 5 Nod, 30. 
And the Reaſon of the Cale in 2 Lev. 196. was ndt from any fitch » Lev. 169. 
Tmpozt of the Tag Hereditament, but becauſe a Foxfeitnre o 
their Lands was reaſoirabty confferred. the Foffeitttte of the Lands 
and their Eſtate therein fofeitable fo fuch Crime: But the 
concluding. Clanfe, whatever effe he had not before diſpofed of, 
be held an Eſtate in Fee patled, relying 12 Aleyn 28. Wheeter's 
Cale, and 2 Vent. Willow's Cafe; for. it cond not have any Ek., ye... 18 
fect on the perſonal Effate, becaute that tons. gfben away as kult 
ag poſſible by the CgoWs pꝛerevent, therekoze it uitff extend 
Remafnders, Ne and this he held to be inkezred by the fatter 
Clauſe, paying, &c. and the Annuity in Fee. Sas 


Thomlinſon werſus Dighton. Paſ. 10 Ann. B. R. 
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Y DEVISE 


Son and a Daughter, and his CUite, who then enters and mar. 
ries a ſecond Þusband, and the (ſecond Pusband and ſhe by Leaſe 
and Releaſe convey the Lands to A. and his Heirs, to the (fe 
of the ite fo: Life, without Impeachment of TUaſte, Remaiy. 
der to her Daughter and the Þeirs of her Body, Remainder to 
the Son and his Heirs, with a Power to revoke and limit new 
Ales: The firſt Queſtion was, CUhether the Mike had an Eſtate 
in Fee, oz only an Eſtate fo2 Life, with a Power to diſpoſe of 
the Inheritance? And the Court held this to be only an Eſtate 
ko; Life, with a Power to diſpoſe of the Inheritance. Et per 
Parker C. J. The Difterence is where a Power is given with a 
particular Limitation and Deſcription of the Eſtate, and where 
generally, as to Executozs to fell oz to give; fo2 he that can 
give oz ſell an Eſtate in Fee, muſt have an Eſtate in Fee, adlp, 
25how. pl.28. The Queſtion was, TUhether this Power could be conſtrued ag 
1 Furs. 762 g Power appendant to the Eſtate ko; Life, fo as by the Deſtroy. 
*Lcon. 58. lug of that it might be deſtroyed o2 extinguiſhed ; 02 a collateral 
Latchs, one? And Powell J. ſaid, This was not a Power appendant oz 
29..2+e opputtenant, no2 was it in the Nature of an Emolument to the 
between a Ctate, like a Leaſe fo; Life, with a Power to make a Leaſe fo; 
Power ap- twenty one Pears; fo? that affects the Eſtate fo2 Life, and is 
doe Eftare, CONCUTTent with it, and has its Being and Continuance, at leaſt 
and colla- fo ſome Part, out of it; but this Power ariſes after the Eſtate, 
88 16. and has its Effet upon another Jntereſt; ſo that the Eſtate fo2 
160. Life is perfect without it, and no ways altered noz affected by the 
3 Leon. 71. Execution of it, Et Adjournatur. And afterwards at another 
3. Dap, Parker C. J. delivered the Opinion of the Court, Chat 
1 Leon. 159. this was onlp an Eſtate fo; Life, and that the diſpoſing Power 
K . 219. was a Diſtinſt Gilt; becauſe the Eſtate given is expyeſs and 
2 Jon. 107, Certain, and the Power comes in by way of Addition: And that 
113, 137. this differs from the other Caſes, which are general and in⸗ 
definite, viz. A Devile to J. S. and that he ſhall ſell, oz a De- 
viſe-to J. S. to ſell, &c. In thele Caſes, becauſe the Party is 
impowered to convep a Fee, he is conſtrued to have one; he 
having no erpzeſs Eſtate divided from the Power; but here the 
Power is a ſeparate Gift diſſſnguiſh'd from the Eſtate, and the 
Eſtate given is a certain and erpzeſs Eſtate, Vide 10 H. 8. 9. 
1 Inſt. 9. Mo. 57. 3 Lev, 71. 1 Jones 137. Lat. 91, 34 
2 Lev. 104. 1 Mod. 19. „ 
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The Leſſee of Carter verſus Taſh. Hill. 6 W. & M. A. 
Niſi Prius, coram Holt, C. 7. 


iſt, Jf Lefſee foꝛ Years be made Tenant to the Præcipe by 
Leaſe of a Freehold to ſuffer a Common Recov:ry, that by 


1 Ejectment theſe Points were held fo2 Law by Holt C. J. 


this the Term is not merged, but pzeſerved and revived by 

the ſaving ok kozmer Rights in the Statute 27 H. 8. of TIſes, 27 

2dly, Jf a Termo? levy a Fine come ceo, &c. this ſhall not Diſcent que v, A Ln 
bar him in the Reverſion, fo2 he map avoid it by Plea of Partes wil Pr, r 
finis nihil habuerunt.* 2ply; A Diſcent which tolls Entry ought mus be im- of 
to be an immediate Dilcent.z and therefoze if a Feme Difſeiſozeſs ©. Lic. 241. 
take Husbaud, and hath Afſue and dies, and after the Hus band d. 
dies, the Diſcent to the Jſſue does not take away Entry, becaule 
the Jnterpoſition of Tenant. by the Curteſy does impede it. 
4thip, Coverture to avoid-a Diſcent, ought to be continual from 
the Time of the Diſſeiſin to the Diſcent; foz if a Feme be ſole at 
the Time of the Difleiſin oz of the Diſcent, oz any Time inter⸗ 8 
mediate, her Entry is not pꝛeſerved, becauſe (he had an Oppoztu- Diſcent ou 
nity to enter and pꝛebent the DOilcent, As if a Feme Covert is be continual. 
a Diſſeilee, and after her Þusband dies the takes a ſecond Þuſ- 
band, and then the Dilcent happens, this Diſcent (hall take away 
the Entry of the Feme; and upon this laſt Point the Plaintiff 
was nonſuited; 1 laſt; 238, 246, 353. | | 


Clerk verſus Smith. Hill. 10 & 11 Will. III. C. B. 
Rot. 1257. 3 | 8 
| «5:4 7 HE. 4 : | I 3: ko 233 Fo .. LOO 2 
N Ejectment on a ſpecial Gerdict the Caſe was, J. S deviſed Where the . 


Lands to his Daughter's Son [who was alſo his Heir] and dae 


to his Peirs, upon Condition that ye ſhould pay 200 J. to ſuch a which be 
Perſon out of the ſaty Lands, as the Mike of the Deviſo2 ſhould _— 
appoint by her Deed. The Gzandſon enter'd, and the Wife made cent, be 
no Appointment z; then the G2zandſon died ſeiſed, leaving an Heit by Diſcenc, 
a parte materna, under whom the Plaintiff claimed, and an Heit 3 5 
a parte paterna, under whom the Defendant claimed: The Que- pogibiliry of 
ſtton was, Whether the O2andſon was in by Dilcent, oz in by cee. 
11 COR Pur: Vaugh. 27% 
2 81d. 88. 
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242 DIS UR NX. 

n . P NR 1 — 
Purchaſe under the Mill: And it was adjudged, That he was in 

; Lev. 127. by Ollcent and not by Purchaſe, foz the Deviſe gives hem the 

Poſt, 423, lame Eſtate the Law would have given him under a Poſſibility ot 

3 being charged, which never hapened; by Conlcquence, as the 

922 145. Gzandſon took it as heir a parte materna, he ſhall tranſmit it in 

148. the lame Manner to his Hetrs a parte materna: And Treby C. 75, 

510-593-565 and Powell J. dented Gilpin's Caſe, Cro. Car. 161. Vide 2 Mod. 

Cro. El. 313, 286. Dy. 124. 3 Leon. 64, 70., Cro. El. 833, 919. Mo. 644. 

$40 Vau. 271. Dy, 371. Hard. 204," K. #54 . 1 Fi of 

DO FOR oF | | . tA». 2. . Gg. . 5 Seat 


3% Lad. e be Fr , ee Cane 4 _ —— 
eading werfus oyſton. Hill. 1 Ann. B. R. 


4.1 H Had two Daughters, one of them had Iſſue a Son and 
% Dausb- I I. Died, H. deviſed the Land to the Son and his Heirs fo 


ters, one has kbex. And the Queſtion was, CUhether the Son ſhould take all 
. by the Deviſe, oz the one Motety by Dileent, and one Motety 
deviſesto the Deviſe ? Foz then as to that Molety he takes by Ollcent, his 
Son, he takes Aunt will be Co-parcener with him. Mz. Cowper argued, That 
Device. where two Titles concur, the elder ſhall be p2eferred ; and that as 
Co. Lit. 347. tu one Molety, which the Gzandſon has by the Deviſe, he has the 
. ſame Eſtate in it, and no other by the Oeviſe, than he would 
Se. habe without it; and therefoze ſince the Deviſe wozks no Altera: 
Moor 136. tion in Point of Eſtate as to that, the G2andſon ſhall take it in 
: And. 69, Potiori jure, which is by Difcent ; as if the Father having ſome 
Ow. 63. Lands Bozough-Engliſh, and ſome Frank-fee, ſhould deviſe all 

his Lands to his eldeſt Son and his Heirs. But it was reſolved 


by the Court, That the eldeſt Son ſhould take all by the Deviſe, 


and could not take a Molety by the Diſcent as Heir, and a 
Moletp by the Deviſe; fo2 there can be no ſuch Dilcent as the 
Dilcent ok a Molety to one Co-parcener as Heir ; one cannot 


Therecannot PICAD A Diſcent uni filiæ & Cohæredi, but it is a Diſcent to all: 


be a Diſcent And the Court agreed the Rule, viz. Where a Devile to an Heir 
of a Monty gives the ſame Eſtate which would diſcend, the Devife is unne- 
ec ceſſary, & nihil operatur; it hag no Effect, and therefoꝛe it is void : 
Heir. But here is not a Devile to an Heir ; both Co-parcencrs make the 
5. Lit. 163. Heir, and the one is not an Heir without the other; and ſuppo- 
ſing the Deviſe void as ta ane Moietp, the other Molety muſt 
diſcend to both: But the Szandlon muſt take by the Devile in 
this Caſe, becauſe nothing can diſcend to him ut uni cohzredi. 
AQfterwards a Point was ſtirr'd in this Caſe upon the Statute of 


Limitations, foz which ſee Title Limitations. 
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DIS CE NT. 245 


N Ejectment a Special Clerdict was found, viz. A. had five « ; » 
Sons, and the youngeſt Son died in the Life of the Father! Mod. Cage, 

leaving Iſſue a Daughter, after which the Father purchaſed 2 4 
Coppbold Lands of the Nature of Bozough⸗Englich, which by Erg 
Cuſtom were difcendible to the youngeſt Son and his Hefrg. Lande de- 
The Father died leiled, and the fourth Son entered; and now 38 
the Queſiton was, Thether the fourth Son, oz the Daughter of tes of the 
the fifth Son ſhould inherit rheſe Lands? And Hole C. J. deliver. Vungeſt son. 
td the Reſolution of the Court. viz. The Daughter ſhall inherit 3 8825 
jure repreſentationis; fo2 by this Cuſtom the poungeſt Son ig * $4: 267. 
put in the Place of the Eldeſt at Common Law, and as at Com- eb. 9:5 
mon Law the Jſlue of the Eldeft is p2eferred jure repræſentatio- 2 Danv. i $0. 
nis, ſo by this Cuſtom ſhall the Iſſue of the Youngeſt, It a Man Lev. 172, 
ſeiſed of Lands of the Cuſkom of Gavel-kind have Jfſue three: dev. 148. 
Sons, and one of the thzee dies, leaving Iſſue a Daughter, in $*y!< 145, 6. 
the Life of his Father, this Daughter ſhall inherit the Part ok! Neon 24* 
her Father, and pet ſhe is not within the Tozds of the Cuſtom: 2 $i. 6. 
which vide Raſt. 143. a. F. Gavel-kind, terra inter hzredes maſ⸗ ro. Car. 411. 
culos partibilis & partita, fo; ſh? is no Male, but the Dau gbter Cro. ac. 198. 
of a Pale, and Hetr by Repzeſentatton. In the Pear 1560 
there was a Caſe between Fane and Barr; it is enter'd Hill. 1659. 
Rot. 779. The Cuſtom was, That the Copyhold-Land of every 
Tenant dying leiſed deſcended to the poungeſt Son. A Surren: 
der was made to the Uſe of A. and his Heirs; A. died befoze Ad⸗ 
mittance, and it was agreed his youngeſt Son (ould inherit e 
A. had been admitted; but fn this Caſe A. being not admitted, it 
was adjudged the eldeſt Son ſhould inhcrit; and that is by Reaſon Difference 
of the Strictneſs of the Cuſtom, which required a Seiſin and a berween ge- 
Dying leiled; but by the Repozt J have of that Caſe, the Court don ©... 
ſaid it had been otherwiſe, if this Land had been found to be of of the Law 
the Cuſtom of Bozottgh-Cngliſh oz Gavel-kindz fo? the Law r 
Notice of theſe Cuſtoms, but not of ſuch Speciol Cuſtoms which Cole 44 
muſt be pleaved by him that would take Advantage of them, and Co. Lic. 110. 
muſt he taken by the Court to be as they are ſet fo2th by the Mar. 41 
Pleading, and no otherwiſe. In the Caſe at Bar, the Cuſtom is 
erpeeſly found to be delcendible to the youngeſt Son and his where Cu. 
Heirs, tho' the Mods his Heirs are needleſs, fo2 the Law would om makes 
imply all neceſſary Jncidents and Conſequences in the Courſe of bs Hair, the 
Dilcents. Ik the Father be diſſeiſed and die, the Right of En. ail kene. 
try ſhall deſcend to the youngeſt Son; ff the youngeſt Son die, in Couric of 
chat ſame Right of Entry (hall deſcend to his Daughter; and 3. 
the youngeſt Son being Heir by Cuſtom, ſhall have his Age as if 3 Keb. 165. 


be were Peir at Common Law. And the Court denied the Caſe ell. Abe. 


119 of Noy 113. 
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244 Diſcontinuance of Eſtate. 


to 


— 


as 


„ 


1 Roll. Abr. of 1 Leon. 109, 208. and inclined againſt the Opinion of Croke 
Gy oe *in x Cro. 410. Reeves verſus Malſter, and ſaid if a Leaſe be made 
5 Mod. 120- to H. and his Heirs, fo? thee Lives, of Lands of the Nature 
1 Lev. * of Bozough-Engliſh, this diſcendible Freehold chall go to the 
1 fo. 36. poungeſt Son, though it is a new created Eſtate, foz the Cy, 
2 Lev. $7. ſtom is inherent in the Land; and ſo it is of a Rent, fo? it ic, 
38 54*: ſues out of the Land; and the Introducing the ſame Rules of 


5 Keb. 475, Diſcent in all Caſes relating to the ſame Lands, tends-to Qui⸗ 
436, 498. etnels and Certainty. 5 


Diſcontinuance of Eſtate. 


Hunt verſus Burn. Hill. 1 Ann. B. R. 


A. Tenant in 
Tail levies a 


BL with Tenant in Tail levies a Fine to the Uſe of J. S fo} 
Warranty, the Life of J. S. with Marrantp, and after that le: 
— vies a Fine to the Uſe of himſelf and his Heirs 
the Uſeof A. with Clarranty, and after that bargains and ſells 
and hisHeirs, tu another and his Heirs. Et per Holt C. J. and Powell, 
n, was held: 
Diccontinn. Aft, That the firſt Fine made a Diſcontinuance, but it was 
anceremains Olly a Diſcontinuance fo2 the Life of J. S. becauſe the w2ong: 
no longer ful Eſtate that cauſes the Diſcontinuance, was only an Eſtate 


than t 


3 2- fo2 his Life, and the Diſcontinuance could remain no longer than 
ſtate that that Eſtate. | | 

_— 6, 2dlp, The ſecond Fine could not enlarge the Diſcontinuance, 

o. kat. 35*- becauſe the Eſtate raiſed by the Fine returned back to the Co- 

nuſoz, and conſequently the TUarranty which was annered to it 

was extinguiched; and it would be a vain Thing to make a Dil⸗ 


continuance fo2 the Sake of that Marranty which was deſtroyed 
in its Creation. 


3dly, Suppole the (econd Fine had been levied to R. S. a 


Stranger, pet during the Life of the firſt Conuſee this ſecond 
Co. Lit. 333. Fine makes no Dilcontinuance, becauſe the Eſtate was turned to 


a Right by the firſt Fine, and the ſecond Fine could not turn it 
moze to a Right; (0 as it is not a p2eſent oz an immediate Dil- 
3 continuance; 


- 
— — 


* of 
Li 


Diſſeiſin, Seiſin. | 245 


continuance; but if the firſt Conuſee die in the Life of Tenant 

in Tail, then it becomes a Diſcontinuance; koz the new Rever⸗ 

ſion which Tenant in Tail gatned, and to which the Carranty 

was annexed, is executed in Poſſeſſion in R. S. and there was no x Jon. 210, 
Right of Entry oꝛ adton in any Body when the Eſtate was exe. Tat 5, 
cuted; fo2 the Tenant in Tail could not enter, and the Jſſue had 

no Right; and they compared it to Litt. Sect. 620, 622. 

And Powell J. (aid, Jt was thought ancientiy that no Advan- 
tage could be taken of a Warranty but by Pleading: Jef the 
Iſſue could enter they thought the CUarranty was loſt, and there- | 
foze created Diſcontinuances in Safeguard of the Warranty : 

But it is otherwife now. Vide 10 Co. 97. b. 

Alſo he held there might be a Diſcontinuance, which turns the There may 
Eſtate to a Right, and yet does not take away the Right of de 2i©*» 
Entry, and that a TUarranty might bar where the Reverſſon which curns 
was only diſplaced and turned to a Right, though the Right of ba were ro 
Entry was not taken away. As if Tenant in Tail makes a non tele a. 
Leaſe fo2 the Life of Leflee, and after grants his Reverſion to way Entry. 
J. S. and his Heirs with Warranty, this Marrantp is anner- Lur.770,182. 
ed to an Eſtate in Fee, and pet here is no immediate Dil⸗ — 4 
continuance, ſo as to toll the Right of Entry; nevertheleſs, 4" rods 


if this Marranty diſcend upon the Jſſie, and there is Aſſets, =: H. 8. 22. 


this will be a Bar, which chews a Marranty may bar without 
a Dilcontinuance. 


Diſſeiſin, Seiſin. 


Smartle verſus Williams. Paſ. 6 W. & M. B. R. 


N a Trial at Bar the Caſe upon Evidence was; q, c 
Man made a Woztgage fo2 Pears to A. who without pat 285“ 


the Boztgago?'s Joining, aligned it to B. who afſign'y Mortgage 
— to C. under whom the Plaintiff in Ejement claimed; ar Ba, 
and it was objected by Levinz, That tho he admitted the firſt gor tall © 
Moztgagee might well affign without making any Entry oz eg en- 
joining the Boztgagoz, who is but Tenant at Will to the Eller Fa. 
Moztgagee, and his Poſſeſſion as ſuch is but the Poſſeſnon of ment, end 


After Aſſignment Mortgagor is only Tenant at Sufferance, but his Continuing in 5 not 
turn the Term to a Right. 3 Lev. 387, S. C. Vide poſt, 280. 
bis 


Diſſeiſin, Seiſin. 


Co. Lit. 56, 


37 


The Court 
takes Norice 
that an E- 
jectment is 
only a ficti- 
tious Pro- 


ceeding. 


( 2.) 
1 Sid. 385, 
Etffe& of a 
bare Entry. 
Co. Lit. 18 1. a. 
1 And. 134. 
1 Leon. 210. 
2 Leon. 147. 
Ow. 96. 


his Poztgagee; pet the Alignment of the firſt Boztgagee de. 
termined the Leaſe at Mul, and the Moꝛtgagoꝛ thereby became 
Tenant at Sufferance, and his Continuance in Poſſeſion de. 
veſted the Term, and turned it to a Right, ſo that it could not be 
aſugnable without B.'s Entry on the Woztgago?'s Joining; that 
it was at leaſt a Oeveſting of the Term at the Election of the gc. 
ſignee accozding to Blunder and Daw's Caſe, 1 Cro. 305. and 
B. the Aflignee had made His Eleton and bzotight an Ejedment 
againſt the Moztgagoz, which admitted his being out of Poſſel. 
ſion; and they ſhewed the Recozd it ſelf, wherein the Aſſignee wag 
Leſſo2 of the Plaintiff, Sed per Holt C.J. Upon Executing the 
Deed of Moꝛtgage, the Yoztgago?, by the Covenant to enjoy 
till Default of Payment, is Tenant at Till, and the Amgn⸗ 
ments of the Boztgagees could only make the Boztgago? Te: 
nant at Sufferance, but his Continuing in Poſſeſſion could never 
make a Diſleiſin, no; Deveſting of the Term: Otherwile if the 
Moztgagoz had died and his Heir had entered; fo2 the Heir 
was never Tenant at Till, but his firſt Entry was toztious; oz 
if the Moꝛztgagee had enter'd upon the Boztgagoz, and the Mot 
gago? had re-enter'd; fo2 the Moztgagee's Entry had been a De. 
termination of the Will, and the Re-entry of the Moztgagoz hay 
been merely toztious. And as to the Bzinging an Ejetment it 
was laid, that could not admit an actual Deveſting, ſo as to turn 
the Term to a Right, fo2 that was not bzought to recover the 
Mortgage-Term, but the actual Poſſeſſion only; fo2 the Recovery 
of which the Aſſignee of the firſt Moztgage had no other Tay but 
this, oz to make a Fo2cible Entry, which the Law fozbids ; no2 
does the Aſſignee appear a Party to the Recozd, but only a Leſſo2 
of the Plaintiff; ſo that this Recozd can be no Evidence oz 
Eſtoppel againſt him, and the Court will take Notice that an 
Ejectment is only a fictitious Pꝛoceeding fo2 Recovering the Poſ- 
ſeſion which cannot well otherwiſe be obtained; and the Entry 
laid in the Declaration 02 confeſſed by the Defendant, is not an 
Entry that ts real; fo2 it ſhall neither avoid a Fine, noz be ſuffi- 
cient Evidence to luppozt Treſpaſs fo2 the mean Pꝛoſits. 


Anonymus. Trin. 3 Ann. B.R. 


ER Holt C. J. A bare Entry on another without an Expul⸗ 

ſion, makes ſuch a Seiſin only that the Law will adjudge 

him in Poſſeſſion that has the Right, and ſo are the TUo2ds intra- 

vit & fuit inde ſeiſit. prout lex poſtulat, to be underſtood in Spe⸗ 
cial Cerdicts; but it will not wozk a Diſſeiſin 02 Abatement with: 

out aftual Expulſion. | | | 


DI- 
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Walter verſas Rumball. Trin. 7 Will. III. B. R. 


Q 


Rover fo2 ſix Hogs ; ſpecial Uerdict was found, viz. . 36, 
That the Lands demiſed lying in two Counties, viz. 30. 
Part in the Hundzed of A. in Wilts, and Part in the bag in 
Dundzed of B. in Soutbampton, the Leflv2 fo? Rent 9764s, vie 4. 
arreat diſtrained in both Pund2eds, and the Diſtreſs being not and B.in dif- 
replevied in five Days, Notice was given to the Owner of the cc ©00n- 
Goods, and then he ſent fo2 the Conſtable of A. who in the Pꝛe- on Sele ad. 
ſence of the Conſtable of B. ſold them in the Pundzed of B. Et pet 2 by 
Cur. iſt, Perſonal Notice is ſufficient, fo2 Notice is the Thing bie of K. in 
required, 2dly, Notice to the Owner is (ufficient againſt him in B. ven. 
Trover ; but if the Tenant had bzought Replevin, that would not +3 K 3.9. 
have ſerved as to him, but he muſt have had Notice alſo. 
3dly, Tho' the Ai requfres the Dath ſhould be adminiſtred by 
the Conſtable of the Þundzed where the Goods are, and here the 
Conſtable of A. adminiſtred the Oath in the Þutid2ed of B. where 
he had no Authozity ; yet this was held good, becauſe the Deten - 
dant could not ſever the Diſtreſs, it being intire as the Cauſe 
was, and the Þundzeds contiguous, fo that the Diving was 
lawful, and a Continuance of the firſt Taking. Sed per Cur. a 
Diſtreſs in Middleſex ought not to be d2iven into a diſtant County, 
as Hampſhire. 


Cotſworth verſus Bettiſon Mich: 8 Will. III. C. B. 
. + 


j® a Parco fracto tis no Dbjetion, That the Plaintiff ſhews no where Di. 
Title to diſtrain; therefoze the Defendant cannot guſtify bzeak- ord dna 
ing the Pound and taking them out, tho' the Diſtreſs was with-' Cauſe, the 

out Cauſe, becauſe they ate now in actual Cuſtody of Law; pet owner my 
Note, Befoze-impounding he might have relcuen. 
but not afterwards. 9 Co. 23. 4. 1 Inſt. 47. b. 1 Roll. Abr. 673. Mod, Caſes 215. F. N. B. 200. 


£9 Vaſpet 
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Vaſper ver. Eddows. Paſ. 1 2 Will. III. B. R. Rot. 316. 


1 Reſpaſs fo? bzeaking the Plaintiff's Cloſe, &. and treading 
ſtreſs eſcapes down his Szaſs with Hogs,. &c. The Defendant ag to all 
Were v. but one Hog pieaded Non cu]. and as to that pleaded, That the 
6 rs Plaintiff diſtrained it Damage-feaſant ko; the ſame Treſpaſs, and 
leſs it be impounded it in the common Pound; the Plaintiff replied, that 
mewnro »* the Hog eſcaped without his Allent, and that he neither then no 
our his De. pet is ſatisfied fo2 the Damage. Upon Demurter it was ſaid fo; 
1 the Plaintiff, That the Hog was only as a Pledge, and that he 
4, could not tie it in the Pound, and where a Diſtreſs dies, the Dj. 
fſtrainer map diſtrain again. 3 Cro. 162. 2 Leon. 174. pl. 211. 
13 H. 4.17. 2 Inſt. 107, Cro. Car. 148. and that where one 
* pleads Levy by Diſtreſs, &c. he muſt conclude, & ſic nil debet, 
oꝛ quod adhuc detinet. 28 H. 6. 6. 35 H. 6. 10. Raſt, 175. Co. 
Ent. 496. Ok this Opinion was Gould J. contra Holt C. J. Tur. 
ton and Powys, who held that there was a Time when the Plain⸗ 
tiff could not have any Action fo2 this Treſpaſs, viz. while the Hog 
was in the Pound, and twas the Plaintiff's Fault to put him in 
a Pound which could not hold him; alſo it is the Diftrainer's 
Pound. F. N. B. 100. He might have put him in any other Place, 
even into a Pound covert ; and he does not lay it eſcaped abſque 
velv. os. defectu ſuo; but abſque aſſenſu ſuo. If à Diſtreſs dies in the 
1 Roll. Abr. Pound, the Action revives, fo2 the Diſtreſs failed by the att of 
_ God ; otherwiſe where it eſcapes, eſpecially unleſs it be made to 
Noy 119. Appear that the Plaintiff was in no Default, which is not done in 
Cro.Jac.147- this Caſe ; fo2 his own Default ought not to entitle him to ano⸗ 
ther action, no2 ſubjei the Defendant to a double Puniſhment fo? 
the ſame Cauſe, viz. The Loſs of his Pig, and the Damages 

and Coſts of this Aﬀion. > 9TH | 


Vinkeſtone werſus Ebden. Mich. 10 Will. III. B A. 


$3: £0 Rover fo? his Anchoꝛ aud Safls z upon Not guilty pleaded 
; Mod. 359. a ſpecial Uerdict was found, viz. That the Mapoz and 
Anchor aud Burgeſſes uk Newcaſtle, by Cuſtom Time out of Bind, had 


Sails of a 


Shipdiſtrain. WſeD and Ought to repair the Pozt there, and had in Conſidera- 
able for Port- tion thereof a Toll of 5 s. per Chaldzon of all Coals expozted. 
Duties. to be. paid by the Expozter ; and fo2 that, by the ſame Cuſtom, 


had uſed to viſtrain any Thing diſtrainable 3 and that the De- 

kendant, being Maſter of a Qctel loaded wich Coals intended to 

be carried out ok the ſaid Pot, refuſed, and fo2 this they diſtrain 

ed the ſaid Anchoz and Sails, being Part of the Tackle belong- 

ing.to 1h? ſald Ship; and if this was diſtrainable they m_ 
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coz the Defendant, otherwiſe foz the Plaintiff: And My. Northey Special Ver- 
urged. That the Concluſton of the Special Uerdi# being upon a ©* found | 
ſpecial Point, the Court could doubt of nothing but what was — 2 Va 
thereby referred to them. Vide 5 Co. 97. 1 Cro. 21, Mo. 267. 
pl. 420. However the Court heard and over⸗tuled all the other 
Objexions, and held, iſt, That it was not necefſary the Town 
ſhould ſhew that they actually did keep the Pozt in Repair, fo2 
their Keeping the Pozt in Repair is not the Conſideration, bat 
their being bound by Cuftom to do fr. 2dly, Chat tho' the aſter 
is not ſtritly the Expozter, yet as ta Poꝛt. Duties, the Baſter is 
always looked upon as ſuch, and is the Perſon anſwerable ; fo2 
to put them to ſeek the Merchant to anſwer Duties is impꝛatti⸗ 
cable, and it is but reaſonable the Maſter ſhould pap a Duty foꝛ 
the Benefir of the Poꝛt, and that the Town ſhould have the Du ⸗ 
ty who are to Maintain the Poxt. 

as to the Diſtreſs, it was argued, That the Jnffruments of 1 x. s. 25. 
Trade are not diſftrainable, viz. A Milſtone is not; Averia ca- 2 Intt. 133. 
ruc are not; a Hoxle in a Smith's Shop cannot be diſtrained; J 15 
that the ds (ubject to che Toll only cen be taken, and this 3 Bold. 210. 
15 Part of the Ship and going from ZJarket. Vide 3 Cro. 227. . El. 356. 
pl. 14. Dy. 199. 1 Leon. 231, 105. 3 Cro. 550, 569. Noy 68. 
1 Inſt. 47. 1 Sid. 348. Dy. 312. | 

On the other Side it was ſaty, Averia Carucz are not p2ivileged 
where there is no other Diſtreſs. Vide Stat. 51 H. 3. 2 luſt. 122, 
123, 565. So it is of Inſtruments of Trade, as if there be 
two Yilſtones, oz averia otioſa. Mo. 214. Dy. 302. Godb. 67. 
Ow. 139. A Boat fs diſtrainable, ergo a Ship, and ergo a Sail 
of a Ship. Dy. 117. pl. 73. | | 

Sed per Holt C.J. The Outy ariſes from the Goods loaded on 
Board the Ship, with which the Maſter is chargeable; therefoze 
the Ship and every Thing there of the aſter's, is chargeable as 
well as the Goods. And the Defendant had Judgment. 


Gisbourn werſus Hurſt. Hill. 9 A CR,” 


N Trover upon a Special Gerdick the Caſe was, The Goods n 

in the Declaration were the Plaintiff's, and by him delivered u. underta- 
in London to one Richardſon to carry down to Birmingham, Ling to car. 
This Richardſon was not a common Catrier, but koz ſome (mali 1 erer 
Time laſt paſt, bzought Cheeſe to London, and in his Return indifferent- 
took ſuch Goods as he. could get to carry back in his CUaggon ! © 
into the Country foz a reaſonable Pꝛice: When he return d Home, Carrier, and 
he put his CUaggon with the Cheeſe into the Barn, where it con- be Good. 
tinued two J2ights and a Day, and then the Landlozo came and dis jcget. 
ſtrained the Cheeſe fo2 Rent due fo2 the Houſe, which was not an 


Inn, but a pzivate Houſe; and it was agreed per Cur. That 
K k Goods. 


dren cannot 
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Goodg dellvered to any Perſon exerciſing a publick Trade oz Im. 

ployment to be carried, w2ought or managed in the May of hig 

; Trade oz Jmplop, are foz that Time under a legal Pzoteitton, 

ds Los +7- and pzibileged from Diſtreſs ko: Rent; but this being a puvate 
3 Bulftr. 270, Undertaking required a farther Conſideration; and it was reſoly. 
Ante. pl. 4. ed, That any Man undertaking fox Hire to carry the Goods of all 
Perſons indifferentip, as in this Cale, is, as to this Puvtlege, 

a common Carrier; fo2 the Law has given the Paivilege in Re. 

> of the Trader, and not in Reſpect of the Carrier, and the 

Noy 68. ale in Cro. El. 596. is ſtrunger. Two Tradeſmen bzought their 
Cool to a Neighbour's Barn, which he kept fo2 his paivate (te, 

and it was held that could not be diſtrained. | | 


Domina Regina verſug Speed. Mich. 1 Ann. B. R. Vide Title 
EN v2 Information. 
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Pett verſus Pett. Trin. 12 Will. III. B. R. 


61.5 R. Lechmere moved fo2 a Mandamus to the Ozdigaty 
22 to make Diſtribution on the 22 & 23 Car, 2. cap. 10. 
wang mane And the Queſtfon was, CUhether the Bzother's Gzand- 
mare with ſon ſhould have a Share with the Daughter of the St- 
Brorers ter of the Jnteſtate? The Cows of the Act are, Provided no 
' Repreſentation be admitted amongſt Collaterals after Brothers 

a 296. and Siſters Children: And it was urged that this act was a 
3 Vent. 5), remedial Law to pzevent the Yiſchief of Adminiſtratozs ſweep 
316,323,328. ing away the whole perſqnal Eſtate of the Inteſtate, and. there- 
2 Mod. 232 fore to be taken largely; ſed non allocatur per Cur. Fo Bye- 
2 Lev. 173. thers Childzen are the Childzen of the Inteſtate's Wother; fo2 
s Vous 317: the Jnteftate is the Subject of the Act; it is his Eſtate, his 
2 Jo. 93: Mike, his Childzen, and by the ſame Reaſon his Bzother's Chil- 
Style 174. dien; (O02 he is equality the Cozrelative to. all. Vide 1 Ventr. 


Neil 316, Tracy's Cafe, in which Holt C. J. ſaid a Conlultatian was at 


369. laſt awarded. 


_ Black- 
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Blackborough verſus Davies. Paſ. 13 Will. III. B. R. 


Dminiſtration being granted to the Gzandmother, the aunt . 
moved ko; a Mandamus to have it granted to het, which was 3 

denied, (quod vide Title Adminiſtrator, pl. 6.) and now the mo. tel 10 Pf. 
ved fo2 a Mandamus to have a Oiſtribution, being in equal Degree; fribution 
and D2. Lane urged ſhe was not intitled to it, being not ſo near vn End 
as the Gꝛandmother; fo2 the Gzandmother ſtands in the Place of latter being 
the Mother, and is in the ſecond Degree to the Inteſtate: The wer «Kin. 
gunts are the Daughters of the Hzandmother, and the Daugh⸗ 
ters cannot be in equal Degree with their Mother. WBekoze the 
Stat. 1 Jac. 2. c. 17. Jf one died without Mike 02 Child, his 
Mother had all, and his Siſters and Bzothers nothing. The 
Father (ſurviving has all at this Day; and the Reaſon of making 
that Ack was, becauſe the Mother might marry and carry all a- 
way to another Pusband. Et per Holt Chief Juſtice at another 014 Law of 
Day, No Mandamus ought to be in this Caſe. By the Com- Piſtribucion 
mon Law befoze and at the Conqueſt, the Childzen both male a. 
and female inherited alike, and the Eſtate, whether real oz perſo- 
nal, deſcended to all equally, Seld. Eadm. 134. Lamb. Sax. Laws Half Blood 
36. fo. 167. In the Reign of H. 1. Females began to be erclu- have equal 
ded as to the real Eſtate, and the Males inherited. equally the So. Wh nie 
cage-Land. . Glauv. I. 7. c. 3. At that Time the Land deſcended 1 vent. 323. 
tothe Father, ik the Son died without Tſue. Lamb. 202, 203. cu 377. 
LL. H. 1. c. 70. And yet about this Time, 02 in the Time of Ae, pl. 1 
H. 2. the Father and Mother began to be excluded as to the real : Chanc. 
Eſfate; but not as to the perſonal. And as by Common Law, **?: 3 
Father and Mother were nearer than Bꝛother oz Siſter, Gzand. 
father and Gzandmother are nearer than Uncle and Aunt. And 
the Gzandmother in this Caſe is the Boot of the Kindzed ; where⸗ 


as the Aunt is only a Branch. | | 


Archbiſhop of Canterbury ver. Willis. Hill. 6 Ann. B. R. 


ER Cur. any Perſon that is intitled to Diſtribution within (3.0 
the Stat. 22 Car. 2. c. 10. is by Conſequence intitled to Adminikkra- 


tor's Ac- 


ue the Admintſtratoz in the Eccleſiaſtical Court to make good compt. 


bis Accompt by Pioofs, and Examination upon Dath, as a Le. Pon, 316. 
gatee was againſt an Erecuto2 befoze that Statute. Vide the Re- 
5 f enn „ 1 f * 2 * N ; 
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Mordant verſus Thorold Bar. Trin. 2 W. & M. B. k. 
Intr. Hill. Ult. Rot. 340. | 


(1) 4 HE Plaintiff bzought a Scire facias as. Adminiſtratoy of 
1 a the Lady Thorold, upon a Judgment in Dower obtain: 
Dower dies ed by her againſt the Defendant, to have the Ualue of 


75 writ — the Damages, Coſts, meſne Pꝛofits and TUaſte, from 
<xecureq) the Time of the Death of the HÞusband, qui quidem valor attin- 
Adminiſtra- git ad 670 l. which Judgment was removed by Trtt of! Erro; 
bringSci Fae, Out Of C. B. into B. R. and there affirmed; after which, and be- 
for the Da- fore the CUrit of Inquiry executed, the Ladp died, and Admini⸗ 
mages and tration was committed to the Plaintiff, who brought this Writ. 
Carth. 133, The Defendant: pleaved that no Damages were adjudged to the 
2 Lev. 25. Feme in her Life-time, &c. And the Plaintiff demurred, and the 
4 328 25 Court relolved that this was a good Plea ; kfoz it Damages had 
1 Lev. 38,39. been aſcertained upon the TUrit of Jnquiry,. and Judgment there: 
Yely. 112: Upon, they had then veſted in the Inteſtate as a Debt, and the 
Adminiſtratoꝛ ſhould have had them; but ſhe dying bekoze the final 
Judgment, and when the Damages were due to her only by May 
of Satisfaiifon-fo2 an Injurp, which is in Nature ok a Treſpals, 
and the Crit of Jnquiry being in Nature of a/perſonal Action fo: 
them, it dies with the Perſon, and a Scire Facias lies not fog the 
5 Mod. 281. Executoꝛ 02 Adminiſtratoz. Judgment fo2 the Defendant. - Noy 
126. 3 Lev. 275. Shower 97. S. C. 


Burdon ver. Burdon. Paſ. 3 W. & M. B. R. Rot. 292. 
A 1 4; r BR. 


- (2) ' Rror on a Judgment in Durham in a Writ ot Dower the 
2 et L Defendant after Jmparlance had pleaded Detainer of :Chat- 
Charters is: tets, and. upon Demurrer Judgment was giben by the Court 
70 Pleaafter faq the Demandant, which was now allem dz fox per Cur: be 
9 Co. 18. a. that pleads this Plea muſt plead, that from the Time of the 
19. 4. Death of his Auceſtoz, paratus fuit & adhuc paratus exiſtit to al- 


ſign her Dower, if ſhe would deliver the Charters. 


* 
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The Lord Gerard ver. the Lady Gerard. Hill. 7 Will. III. 
B. R. Intr. in C. B. Mich. 5 W. & M. Rot. 445. 


E“ ROR of a Judgment in C. B. given in a Writ of Dower, , ? 
where the Tenant as to part confeſſed the Action, and Judg: be aac. 
ment was given in C. B. and a Miſericordia entered againſt the Te: ofthe capital 
nant ; and as to the reſt the Tenant pleaded, That the Yeſſuage in fee. 
Demand had Time out of Bindbeen call'd as well Gerard's Brom- cord at large 
ley as Bromley-Hall, That Sir Tho. Gerard was ſeiſed thereof in in. Lev. En- 
his Demelne as of Fee; and being lo ſeiſed, Ring James J. by Let -; Leu. 41 
ters Patent under the Szeat Seal of England, created the ſaid 5 Mod. 65. 
Sir Tho. Gerard, Baron of Gerard's Bromley, and that he was 
commozant with his Family in the taid Capital Meſſuage, and ſo 

the Melluage in Demand became, and had ever ſince continued 

caput Baroniæ, and bzings down the Diſcent both of the Barony 

and Meſſuage to himſelf, and demands Judgment if of the third 

Part thereof the Demandant ought: to be endowed ; the Deman- 

dant demurred, and Judgment was given in C. B. fo2 the De- 
mandant, and another Miſericordia entered againſt the Tenant, 

who now bzought Erroz, and aſſigned fo2 Erroz: 

ift, That the Demandant ought not to be endowed of Caput Co. Lic. 165. 
Baroniz, becauſe it is fo2 the Honour of the Kingdom to have the * 

Chief Seat kept intire, and fo2 Authozities were cited x Inſt 31. b. 

F. Abr. Dower 180. Bract. lib. 2. 170 b. P. 4 H. 3. Rot. . 

Adly, That there ought not to be two Miſericordia's ; fo? 'tis 
repugnant to this Maxim in Law, Quod nemo bis punietur pro 

uno delicto, and ſo is Specot 's Cale, 5 Rep. 57. and Peytoe s 

Caſe, As to the firſt Point, Serjeant Wright and z. Northey 

fo2 the Defendant in Erro? argued, that the Authozittes cited of 

the other Side, were of feudal Baronies, of which there were not 

any remaining at this Cime except Arundel, of which Opinion Feudal = 
were the whole Court; Et per Rokeby J. That was the Gzound donde. 
we went upon in C. B. Et per Holt C. J. Feudal Baronies were Day, except 
when the King in the Creation of the Baronies gave Lands and Arundel. 
Rents to hold ok him koz the Defence, of the Realm. But the ol 
King could not make this a Barony which was in the Seilin of the 
Gerards befo2e.. As to the ſecond Point the Counſel argued, 

That here were two Delays which ate two ſeveral;Offences, and 

two ſeveral Judgments, Ap therefore there ſhould,be two ſeveral 
Amerciaments, a Leon. pl. 231. 1 Ro. Abr. 213, 218, Bar- 
1. Caſe, Fitz. Abr. Judgment, 32. Raſt. Ent 19. Go. Eat. oe, 


#4 ” 


* = * 


b. and that Specot's Cale was not againſt this, becauſe the ſecond 
Judgment there was erroneous, there being no Delay in the De- 
fendant, Br. Amerciament 16, 17, 356. inſinuates, that where 
there is a final Judgment given, there muſt be a RET, 
oy: | an 
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and then, if there is a new Delay, there muſt be a new Miſericor. 
dia, and Peytoe's Caſe is only a Saying of the Counſel. and 


Judgment was affirmed by the whole Court upon both Pointg, 
Vide ante 54. pl. 1. 


Bates's Caſe. Hill. 9 Will. III. C. B. 


Law +2 Enant fo: Life, Remainder to Truſtees koꝛ ninety. nine 
ATenant for Years, Remainder to Tenant fo2 Life in Tail; Tenant 


wie er (02 Life dies, his Tlike ſhall be endowed notwithſtanding the in- 


mainder for 


Years, Re- fetvcning Eſtate; fo2 that being fo2 Pears only, is not to be re- 
ro os garded: At Common Law the Freeholder might deſtroy it by a 
As Wife Feigned Recovery; if the Remainder in Tail had been in a Stran- 


ſhall be en- ger, it would not have obſtructed an Action of Waſte, and as the 
dow'dalier Cale is, the Patty died ſeiſed of an Eſtate-Tatl ; otherwiſe it 


if the meſne 


Remainder WOULD have been if the mean intervening Eſtate had been fo? Life ; 


vac veen tor fg2 that had obſtructed Dower as well as Waſte, 


Poſt, 291, 1 Leon. 168. 46 E. 3. 24. b. 22 E. z. 3. Co. Lit, 42.a. 1 Rep. 137. a. 991 oY 


EJECTMENT. 


Knight verſus Syms. Pall 4 W-&M. B R. 


ectment of five Cloſes of Arable and Paſture called 


(1) J and 
Conn. 36 containing twenty Acres in D. upon Not guilty 

_ Chow. 498-_.. pleaded, Gerdic was foz the Plaintiff, but Judgment 
_ Declaration was arreſted, becauſe EjeXment lies not of twenty Acres 


3 Arable and Paſture, without chewing how much of the one, and 
of each ſort HOW much of the other; and Clauſum does not help the Matter: 
of Land. Furlinga fs a known Meaſure ; ſo is bovata, hida, caruca, but 
1 Co. gb. Clauſum is not fo certain in Law, and the adding a Name to 
Herl. 146. the Cloſe is nothing; and Holt C. J. affirmed $avill's Cale (02 

5 Law. Vide 2 Cro. 435. contra. f "T4 R ; : £47 Bt! | 


Palm, 413. Cro. El. 339. Ow. 18. Styl. 194. 1 Sid. 229. 


Vhit- 


— 


 _BIJEQCTMENT. © © 


E 
— 


Whittingham ver. Andrews. Mich. 4 W. & M. B. R. 


E of a Judgment in Ejectment in the Court ok Durham, (2. 
and the Declaration was De mineris carbonum, without 2 271: 
ſewing the Number of Pines. Jt was not queſtioned but an Beste 
Ejectment lies of a Coal. Mine, 2 Cro. 150. But the Incer⸗ miveris Car- 
tainty in not erpzefling the Number was doubted: Foz the Plain, dor devil. 
tiff it was urged, That the Courſe was fo in Durham, and that the Number, 
the Declaration was accozding to the Plaintiff's Leaſe; and as well in Dur- 
this was the conſtant Courſe in Durham, ſo it was well enough Show. 364. 
underſtood in thoſe Parts, comparing it to the Ejectment fo2 lo 5 © 
many Acres of Yountain, in which Caſe this Court would not fle 43 
reverſe the Judgment, but wait to the Juſtices in Ireland to certt- 2 Rol. Rep. 
fy whether the Pzaitice there could warrant ſuch Ejexmentsz and 6%, 185. 
being certified this Court did not reverſe the Judgment. And here Nor . 
the Court were ſatisfied ſuch Ejettments were uſual in Durham, 1 Roll, Rep, 
483 


and affirmed the Judgment. 


Cro, Jac.150, 


Smartly verſus Henden. Hill. $ Will II. B.R. 


N Ejectment foꝛ empty Houſes, a Leaſe was ſealed upon the. (3. 

Land, and a Declaration delivered to the caſual Ejectoz, and ment 
Judgment and Execution had; yet becauſe they had not moved Hou,” 
foz d peremptozy Rule to plead, the Judgment was ſet ade; + 498. 
and in ſuch Cale there muſt be Aftidavit of the Sealing of the 


Leaſe, Entry, &c. 


Anonymus. Hill. 10 Will. III. B. R. 


Bought an Ejettment in C. B. and at the Allzes was non⸗ (4. 
e (uited, and Coſts were tared upon the Nonfutt; the Plain. Nonſuit in 
tiff brought a new Ejetment in C. B. and a Rule was made to Eee 


ſay all Pꝛoteedings tili the Eoſts of the Monſuit were paid. Then broughc in 
he bzought an Ejefiment in B R. and upon p2oductng the Rule of B N. 24 


the Court of C. B. the lame Rule was made here. Cos 
Anonymus. Hill. 10 Will, III. B. R. 125 
| | 2 Service upon 


and Acknow- 


Aftidavit was, That the Declaration was delivered to the ledement of 
Servant of the Tenaut in Poſſeion, and alfo that ſince that the be Tenant - 
Tenant in Poſfeſſton had wote a Letter to him, which he verily _— OF 
belteved to be his Hand, deſiring him, being Attozney ko; the cufficienr. 


F 1 Lill. 499 
Plaintiff, „ 49% 


A Potion was made fo2 a Rule to plead in Ejeckment; and the de Servant. 


OREN „ ering ei OoEES 


- :. 2 
— by PTA : 
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2.56 EJECTMENC T. 
Plaintiff, to intercede with the Lell: ( who was a Yoxtgagee) 
fo2 Forbearance; and the Rule was granted, FIR 


— 


Underhill ver. Durham. Trin. 11 Will. III. B. R. 


(6. ) 1 Plaintiff moved that the Landloꝛd might be joined a 
Landlord Defendant with the Tenant in PefſeMon, but it was de, 
may bclen nied; f02 the Court cannot compel bim without his Conſene. 
dant if he otherwiſe if he requeſt lt himlelk. In another Canſe a Motion 
deaoe was made on the Behalf of the Landlozd, that be might be made 
compellable. u Defendant, and the Plaintiff oppoſed it, becauſe he was a Par. 

liament-Man. Et per Holt C. J. De muſt be joined, any we 

cannot compel him to waive his Puvilege. Et per Darnell, g 

| Perſon paivileged cannot be joined to be a Plaintiff, luit he may 

4%. be made a Defendant, fo? every one ought to be allowed to ve. 
fend his own Right. Quære. 


Hollinſworth ver. Brewſter. Hill. 11 Will. III. C. B. 


6275 / TNO james I. by his Letters Patent granted the Imppo⸗ 
CR pziation of Aldgate to B. and his Heirs, reſerving the Right 
ile Name of Of Patrouage, Sc. and a Covenant on the Gzantee's Part to 
« Mefuage. pap the Chaplain 101 per Annum, there being no Utcaridge. en- 
a Special  BOWcD out of thts Jmp2opziation. N. Charles II. made Dy, Hol- 
fend quoada lipgſworth Chaplain o2 Curate by Gzant under the Gy2eat Seal, 
ys ah 0 under which he enjoyed it many Pears, Brewſter the Aſignee of 
be. Hm Di. the Patentee bought an Ejement, and delivered a Declaration 
vine Service, t9 the Defendant, and had Judgment by Default, and -Poſſeſon 
Co. 35. b. pellvered him upon an Habere facias Poſſeſſionem, and M. Atto; 
ney General Trevor moved, That the Dot habiug no Right to 
the Poſſeſſion, but only a Power to enter in Ozdcr to preach, 
which the Detendant kept him out of by Colour of this Judg- 
ment in Ejectment and Execution, might be reſtszed; and Ser⸗ 
jcant Darnell on the ſame Side inſiſted, that the Judgment was 
Irreguiar, becauſe no Declaration was delivered to the Tenant 
in Poſſs ſlion, and that the Church was not within the Demiſe of 
'a Meſſuage and Lands. Sed per Cur. Jt the Dodo has na Right 
to the PoſſeMion, he is not concerned, and therefoze cannot com- 
plata of the Jrregularity of the Pꝛoceeding: And as to his 
Mich, 1 Geo. Pꝛedching there, he ſhould have come in and mov'd fo2 a Special 
B. R. Price Rule to Defend only quoad a Special Bight of Entry to perfozm 
verius Mie Divine Service. No Bovy can complain of Jrregularity in an 
granted on Ejedment, but the Tenant in Poſſeſſion oz the Landlozd. Ind 


| . ſure a Church is a Meſſuage, and may be recover 'd by that Mame 
tion. in a Præcipe: But we will hear you again as to that. 
2 Anoe 


r — — 


EJECTMENT. Dr 


Pp, 
Anonymus. Paſch. 12 Will. III. B. R. 


/ 7 \ÞE Plaintiff had Judgment in Ejeament, but was FT 

| up by Injunction, ſo that the Term expired. :. mug APIS 
1i2ms moved to enlarge the Term, the Jnjunctton being now dil. not be 
ſolved. Sed per Holt C. J. We cannot alter Recosds. J have © 
no Mind to build a new Clock-houſe. Note; The ſame Motton without Con- 
was made Paſch. 3 Ann. B. R. by Mz. Wilkinſon, and denied fo2 

the ſame BEN 4, 68D laid, That it could not be done without 

Conſent, and thak in Sir John Roll's Caſe (which was cited) the 

Term was enlarged; but it was by Conſent, 


Anonymus. Trin. 12 Will. III. B. R. 


N an Ejectment fo; Lands in Middleſex, the Declarati 

delivered after the Effoin-day of Michaelmas Term ; r 
tiff let that Term pals without doing any Thing, and alto till ten 
the laſt Day ok Hillary Term in like Banner, when he mob d fo; Planung 
a Rule to plead, and fo2z Want of a Plea, ſign'd the Judgment ; woſt give 
and the Court held this to be a Surpyiſe upon the Defendant, *** 
fo2 when he let all Hillary Term flip-without doing any Thing, 
within which Time he might have had a Trial, he ought to have 
given freſh Notice: As in Cale a Man lets an AMzes paſs in 
C Comte CINE without pꝛoceeding; wherefoze the Judgment 


Fenwick's Caſe. Mich. 1 Ann. B. R. 


A was made to make the Leſſo2 of the Plafntiff's (. ) 

{ XA CQOife a Defendant in Ejedment, the Plaintiff's Title be. Mod. Cafes 
ing by a pretended Jntermarriage, which was controverted. Et eit nr 
per Holt C. J. To make the Landlozd a Defendant in Ejeament — 2 
is of Right; fo2 otherwiſe he might lole his Poſſeſſion by Com- dent in E- 
bination between the Plaintiff and Tenant in Poſſeſion: And — pre 

the Court inclined to grant the Wotton, becauſe there could Huband is 

be Jnconvenience, and it would. make the Cerdict moze-confi- Ry Go 
derable; but in Regard the lte lived in Cheſhire, and muſt — 6 

have fourteen Days Notice of Trial, and the Defendant would 

not waive that, the Court perceived it a Trick to put off the 
Trial; fo nothing was done. 


— 


I. v.16 1:5 . ws :* 


th. „* 4 * 
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Withers verſus Harris. Mich. 1 Ann. B. R. 


(11.) MN Habere facias Poſſeſſionem was ſurd out upon a Judgment 
I. Eis © { in Ejetment, after a Pear and Dap paſt after the Judgment 


Exe arion obtained, without ſuing out a Scire facias, And Montague argyugy 
2 that there ought to be a Seire ſacias, and cited 1 Sid. 36 2 Keb, 
che ear und 307. Williams contra agreed there muſt be a Scire facias fo) the 
Day without Damages, but not as to the Term; fo? till the Reign of Kip 

Sci. Fa, Charles II. it was doubted whether a Scire facias would tte on a 
1 Sid. 224, Judgment in Ejetment, as appeared by 2 Keb. 55. 1 Sid. 3j. 
317; may be and before that Time no Seire facias had been bzought; and the 
brought ei. Plaintiff here, as in the Cale of a real Action, map execute 3 


ther by the Judgment in Eſexment by Entry without qa Writ of Execution. 
Plaioriff or 2 Sid. 156. 1 Rel. Rep. 215. Noy 11. Palm. 263. Holt C. J. 
5. C. 2 Salk. aſd, That as to the Poſſeſſon of the Land, an Ejeament wag 
600, real, and was the only Remedy fo2 a Terme; fo Years, and a 
rar $5 ,g, Recovery in Ejeament binds the Right and Intereſt of him that 
Who may bas the Inheritance, and makes a Title in the Plaintift and 
talfify Re- therefoze the Scire facias is as neceſſary in this as in any real gc: 
Eicflnent, tion; and in a Scire facias on a Judgment in Ejertment, he that 
heath the Jnheritance cannot falſify, no2 can his Heir in Fee-fim- 
ple, no2 any one that claims under him, except the Jſſue in Tall, 
aud, he cannot falſify ſueh a Recovery in the Point tried, but only 
in the Caſe of a Judgment by Default, oz elfe by chewing that the 
Dekendant s Anceftoz made but a keint Defence, and did not chem 
fluch and ſuch Pieces of Evidence as he ought to have done; and 
therefoze there is no Reaſon\why this Caſe ſhould differ from the 
general Rule of Law; (o it was oꝛder d, that a Scire facias ſhould 
go againſt the Eertenants as well as the Defendant : And Powell J. 


obſerv'y, That in Annuity a Scire facias lay upgn a Judgment. 


fre, Fenwick verſus Groſvenor. Paſch. 2 Ann. B. R. 


by the Name ES 1 73 » I; 
of Grovenor MIR. Fenwick obtained Judgment, on a Uerdict, in Ejectment 
If there be LV On his Demiſe againſt my. Lady Groſvenor; upon this the 


Jud ment for Lady bzought, a Writ of Erxoz, and pending the. Crit. of Er: 
he eien ro; delivered 8 Declaration in, Ejectment, to. the Tenants in Pak 
dant brings a ſeſſion, upon her own Demiſe; and now. the Plaintiff: map d kor 
we vat the common Rule, and it mag dented; kor per Holt C. J. No 
nor to bring nem Ejett ment hall be bzought by the Defendant; after Recovery 
a new Ejett · againſt him, till he has quitted the Poſſeſſion, oz the Tenants 
SC. Far. 0, babe attomed to the Plaintiff, ſo as be be in Poſſefſion, and the 
121. ' Defendant out; fo2 if the Plajntiff gets Judgment in this laſt 
2 Salk. 643- Eſettment, and the firſt Judgment is affirmed, then be * 
650. 3 8 | | 


EJECT MENT. 259 
it needleſs and ineffeftual by this riding Judgment, upon which he 
takes out Erecution to recover his Dofleſſion. The Rule fo2 5 Mod. $8, 
Judgment againſt the caſual Ejedo2is in the Power of the Court 3 814. 8 
upon what Terms the Court thinks fit. Mp Lady muſt ſhew us 22, 30% 
a different Title, 02 we will not grant the Rule. 

The ſame Thing was done in another Cauſe, Hill. 2 Ann. B. R. 
CUhere the Defendant in Ejeckment pending a Krit of Erroz, de⸗ 
livered a new Declaration in Ejetment, and the Court was mo- 
ved that the Coſts might be firſt paſty. The Court thought the 
Payment of Coſts ſuſpendedby the TUrit of Erroz ; but taped all 
Things fo2 the Reaſons bekoze given. 1 


Little verſus Heaton. March 26, 1702. Ad Aſſiſas 
coram Holt C. 7. 


JE&tment was bꝛought by the Leſſo2 againſt the Leſſee on a wade? 
Condition of Re-entry fo: Non-payment of Rent, and upon on Cong. 

a Trial befoze Holt C. J. Broderick urged, That an adual Entry tion of Re- 
and Ouſter was neceffaty. Holt C. J. anſwered, That true tt d Kat 
was the Law had been held ſo, and accowdingly it was pꝛadiled till cry and Ou- 
the Caſe of Withers verſus Gibſon 25 Car. 2. Vide 3 Keb. 218. fler. 2 not 
Jn which Caſe Hale C. J. ruled the Law to be otherwiſe upon a 
Trial befoze him at the AW3es in Bucks, and held that the Confeſ- | .., . 
ſion of Leaſe, Entry and Oufter, was ſufficient : That upon this vide Anse, 
Opinion of his a Caſe was made and moved in Court, where all 246. 
the Judges concurred with him: That accodingly it was held by * 41. 
Scroggs C. J. in the Caſe of Sir Robert Pye verſus Billing. 1 Vent. 
332. But that notwithſtanding this it became a Queſtion again 
after the Revolution, and that he himlelf doubting about it, jt 
was moved again in Court, and that his Bꝛothers were all of 
Opinion with Hale, and that accordingly he had ever ſince held it; 
and ſo it was ruled in this Cafe. 3 Keb. 282. 

N. B. Suppoſe an Entrp is requiſite to compleat the Title of the 
Leſlo2 ofa Plaintiff, J take it that Entry is not conkeſs d by the 
general Rule, but onlp the Entrp of the nominal Plaintiff; and 
therefoze in ſuch a Caſe the Plaintiff muft pꝛove an affual Entry 
by his Leſſoz. And Hale in 1 Vent. 248. ſeems to hint ſo. Foz the 
Rule only confeſſes that the Leſſs2 of the Plaintiff made a Leaſe, 
but not that he han a Power ſo to do. He confeſſes the Leſſo2 
made ſuch a Leaſe, that the Plaintiff entered, and the Defendant 
tjedked him ; but how does this relate to the Leſſors Entry ? 


Turner verſus Barnaby. Trin. 2 Ann. B. R. 


| s 11 
N Ejectment, ff at the Crial the Defendant will not appear, and Proceeding 
confeſs Leaſe, Entry and Ouſter, the Courſe is to call the De- anne .. 
kendant and his Attomey, if he be within the Rule ; and then to he don't con- 
call the Plaintiff himſelf and nonſuit bim; an then upon the Re- Pa Lear, 
turn or the Poſtea, Judgment ou be given againſt the caſutal Ejetoz. 51,0. * 


Allo Mad. Ca, 
Kc. 223. 


260 Entry Forcible. 


Allo the Maſter will tar Coſts upon the Rule fo? confefling Leaſe 
Entry and Duſter, and, if theſe be demanded of the Defendant 


and not paid, the Court upon Affidavit will grant an Attachments 


Anonymus. Paſ. 4 Ann. B. R. 


„, "PHE Plaintiff in Ejetment is a mere nominal Perſon, an 
. Truſtee foz the Leſſoz, and if he releaſe the Action, o? if an 


Contempt. Acklon be bzought in his Name fo2 the mean P?ofits, and he re. 
leaſe it, he has been committed foz Contempt: Per Holt C. J. 


Entry Forcible. 


The King verſus Harris. Paſ. 11 Will. III. B. R. 


PD REN F an Jnquiſition of Forcible Entry comes into this Court by 
Inquiſition Certiorari, there can be no Reſfitution, if either the De- 
x Ark As fendant traverſes the Foꝛce, 02 pleads thzee Pears quiet Poſ- 
Kiturion can ſeſſion befoze the Foꝛce; fo2 theſe muſt be tried firſt: And 
be if Defen- Holt C. J. temembzed the Caſe of Sir Robert Atkins and the 
„ Lozd Brounker concerning St. Catherine's Hoſpital ; there an 


three Tears Jndictment of Fozftble Entry was bzought into B. R. per Certio- 
OHNCENON, 


Come rhe and my Lo2d Brounker pleaded that the late aſter (Moun- 
1 Vent. 265. tague) and Becthzen of the Þoſpital were ſeiſed in Fee in Right 
3 Salk. 170. Of the Hoſpital, and ſo continues it to himſelf, and that he, Ke. 
Cumb. 325. had been in quiet Poſſeſſion fo2 thee Pears nert bekoze the Fonte; 
to which Plea it was never replied, Per Holt C. J. upon the 
Motion of Sir Will. Williams. | 


„Die King verſus Dorny. Mich. 12 Will. III. B. K 


Tenant at | | | 
within che N Inqulſition of a Forcible Entry was, That the Defendant 
Statute. Ex- & al. in Meſſuagium exiſtens a School-Houle adtunc exi- 


pulſion muſt ſten. tenement. J. S. intraverunt & eum diſſeiſit. expulſ. & eject. 
aeg extratenuerunt. My, Thompſon objeded, That it does not appear 
F. N. B. 248, What Eſtate J. S. had, ſo that he might be but Tenant at (ill, 
771 od. 421, Which is nat within any of the Statutes, Mz. Lechmere contra: 


447 5 Diſſeiſit. 


| — 
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diſſeiſit. impozts that he had a Freehold. Vide 3 Leon. 102. Palm. 
277. All. 49. Sed. per Holt C. J. Pete is an Entry upon J. 8. Poph. 205. 

but no Expulſion exp2efly alledged; and the Difſeiſin ought to be 5 Mod. 193. 
poſitively charged; the Wozds being expelled and difſeiſed they : nan ,o 
held him out, are a Concluſion without Þzemiſles. Vide 1 Sid. 3 Salk. 169. 


102, Poſſeſſionat. is ill, 1 Ven. 306. Diſſeifivit is il; cited by under. 20. 
M2. Thompſon. The Inquiũtion was qualhed per Cur. 


Oo 


Howard verſus Pitt. Trin. 4 W. & M. B. R. 
Reſpaſs againſt four Defendants; the Plaintiff recover d (1. 
in B. R. Erroz was afterwards bzought in Cam. Scacc, per Weit 
27 where it pended a Pear, and then abated by the Death of Error a- 
of one of the Platntiffs in Ertoz; then another TUrit 2 
was bzought, which pended half a Year, and abated by the Death Jadgment is 
of another Plaintiff. The Plaintiff in the oziginal, Aﬀton leeing vor in B. R. 
no new Crit of Erroz bzought a third Time, and thinking him- Jones 
ſelf at Liberty, ſued out Execution by Ca. Sa. againſt the Survi- Cro. 364. 
vozs. Serjeant Levinz moved fo2 a Superſedeas to this Ca. Sa. 2 7. 
Et per Cur. it was agreed, 1ſt, That. there was no need ol a Son 
Scire Facias to revive the Judgment againſt the Surbivozs, but 15 4.7. 16. b 
that was ſufficiently revived by the ſeveral Writs of Erroz. adlp, 3 Cr. 891. 
Where a CUrit ok Erroz determines in the Exchequer-Chamber 
by Abatement oz Diſcontinuance, the Judgment is not again in 
B. R. till there be a Remittitur entered; fo2 without ſuch Remitti 
tur it cannot appear to the Court of King's Bench, but that the 
Writ of Erroz is fill pending in Cam. Scacc. 3dly, That the 
Execution was erroneous koz this Cauſe, but not void z and 


4 Leon. 197. was denied. 


Parker 


= call 
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Parker verſus Harti Mich. 4 W. & M. B. R. Int, 
| Trin, 3 Rot. 27. 


8 1 E BT fo2 Rent in C. B. upon two ſeveral Demiſes, one ok which 
2 Vent. 249, was, Reddendum gtter the Rate of 18 J. per Annum. gl. 
270, 22. ter Judgment fo? the Plaintiff, the Defendant brought a Writ of 
4 Mod. ge. Extoz in B. R. The Court held that Reddendum after the Rate, &. 
Plaintiff was void fo? the Oy 171 bo oe it tara 3 

ring Error, ment ſhould be reverſed: n it was a Queſtton what Judgment 
androeCou"" the Court ſhould give, Whether as the Court below ſhould have 
ive a new gfyen, VIZ. Judgment koz Part, and a Nil Capiat fo? the reſt, 
Judgment, 02 a bare Reverſal? Et per Cur. Where Judgment is given fo) 
the Defen- the PDlaintiff, and the Defendant bzings Erro, there (hall only 
dant bringe hg Judgment to reverſe the fozmer Judgment, fo2 the Suit is ow 
Fol 451.40. lp to be eaſed and diſcharged of that Judgment: But where the 
11 Rep. 42. Plaintiff bzings Erroz, the Judgment ſhall not only be a Rever. 
Moor :33- fal, tut the Court ſhall alſo give ſuch Judgment as the Court 
Cumb. 314. below ſhould have given; fo2 bis Writ of Erro? is to revive the 
1 Saund.180. firſt Cauſe of Action, and to recover what he ought to have reco- 


und. ag peted by the firſt Suit, wherein erroneons Judgment was given. 


Lampton ver ſas Collingwood. Trin. 6 W. & M.B.R. 
1589559 | Ror. 419. | 


(3) dgment was giden againſt A. and B. and a Scire Facias taken 
* 008+ B. and twa Nihils returned 
i Mod 306, J Out againſt R. Admintſtratoz of B. and two : ils returned, 
Marcer con- and thereupon Execution awarded; and the Scire Facias ſuggeſted 
— to — the Recovery to be againſt A. and B. and that A. dien and B. ſur⸗ 
the Sei. Fac. blbeb, and afterwards B. died Inteſtate, and that R. is bis Wm. 


andpleadable niſttatoꝛ:: Nom R. bought a Crit of Exxoʒ coram nobis fo; Et 


. thereto, not 


aſſignable for xo in the Exetution, and aſſigned ko: Erroz, that A. ſurvived, and 
Error. hereupon Jfſue was joined and found fo2 the Plainticf; but the 
4 Mod. 314. Court notwithftanding quaſhed the Crit of Exroz, holding this 
Matter not a Patter aſlignable foz Erroz, becauſe it is contrary 
to the Surmitfe of the CUrit of Scire Facias; and if a Scire Feci hab 
been returned, he might have pleaded it, and ſince it was not, be 

muſt bung his Audita querela. 


9 * 1, 
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Hartop verſus Holt. Mich. 8 Will. III. B. R. 


1 N Debt bzought in B. R. the Plaintiff bad Judgment. The (4 
Defendant bzought a CUrit of Erro; in the Erchequer-Cham: 534 2:8. 
der, and the Judgment was affirmed. The Plaintiff ſued our u r of e 
Sjtcire facias in B. R. and had an Awatd of Execution. Pereupon in cam Scuc; 
dte Defenvant bzought Erroz in the Exchequer-Chamber tam in 2 27 Ke 
© redditione Judicii quam in adjudicatione executionis. JNotwith: of Rucecticn 
| * ftanding all this, the Plaintiff in the ozfginal Action went on any aſter the ori. 
wued out Executton, and now a Motion was made to ſet it aſide, den Jg 
EZ becauſe it was ſued out when there was a TTtit of Erto? depeny: <4 here. 

ing. Et per Holt C. J. ut | ſy 

iſt, The Intent of the Statute 27 Elie. was only to relieve 

upon the very Werſts ok the Cauſe, as it ſtood upon the Yitdg- 

ment, whith the Juſtices and Batons might either arm oz te. vent. 38. 

verſe z but thete can be no new TUrit of Erto? akter they have af. .. 17. 

firmed 02 reverſed. Jf this Scire facias had been lued out, and 1 Vent. 169; 

there had been no Weit of Erroz, then upon the Award of Exe. 5 Mod. 2:9. 

cution a Writ of Erroz would have lain in Cam. Scac. fog then * . 5% 

the Yerits of the firſt Judgment had remained pet to be examin. - 

ed: But in the p2incipal Caſe the Merits of the fürſt Judgment 

were examined befoze the Scire facies, und thereby the Erthequer- 

Chamber have executed their Power and Aithozity. Jf a Platt. 

tiff in Erroz be nonſult, he ſhafl not Have a Crit of Etro again. 

Jn the Caſe of Exetet College, the Loſds teverfed the Judgment 

of this Coutt, and ſent their Judgment down to be entered here; Loc, 455; 

dut this Court reftiſey it, detauke the Aathozify of the Judges 

bere 1 r with the fie Judgment, and they hab no moze 

to do with it. ane 4 0 

2dly, They held ex conſequenti that the Cit o Ertoꝛ could Moe. cars 
be no Superſedeas to the Execution, and that what the Plaintiff 2 » 
did was well, and no Contempt, _ _— Mo Bow 


Groenyele erſus Burwell” Trin. 10 Will. 111 E K 
Vide 100 e ee eee e, 


T was held in this Caſe per Holt C. J. That where ever a nen . 
Jurisdiction is ereſted by Ad of Parliament, and the Court 0? _ 2445 
Judge, that exerciſes this Jutisdict ion, acts as a Cantt o2 Judge bog, 356. 
of Recom accozding to the Courſe of the Commom Law, a (Urit Error lies to 
of Erroz lies on their Jungments; but where they act in a ſum- be ite 
mary Method, oz in a new Courſe different kram the Common tion of Rs: 
Lat, there a Curie or Erro? ties not, butt a Certjorari dec Jag 
©; » of.Common Law., Co. kit. 280 b. 2 Vent. 35, 2 Jen. 167. SE OW. 64 


Wicket 


ror againſt 


E R R OR. 


— 


Wicket & al verſ. Creamer. Pat. 11 Will. III. B. R. 


( 6. ) B. Northey and Mz. Eyre moved to ſet aſide an Execut 
on 8 M and the Caſe was, That a Writ of Erro2 was —_ 
not by the à Judgment recovered in this Court by A. and B. and the CTUrit 
ec ada gg of Erroz was allow'd, but no Tranſcript made. B. died, the other 
Error, Dekendant in Erro2 ſued a Scire facias quare executionem non; any 
upon two Nihils returned had an Award of Execution, and there. 
upon took the Plaintiff in Erroz upon a Ca. S. wo 
1ſt, Jt was argued aud admitted, That tho' there be but one 
| - Defendant in Erroz, yet the Mrit of Erro2 does not abate by 
Vide 1 Lill. his Death; but there muſt go a Scire facias ad audiend. Error. 
531, againſt his Executo2s, ' But that the Defendant in Erro2 was it, 
regular in this Caſe, becauſe the Kecowd was not tranſcribed, 
and that, as it happened here, by his own Fault. Sir Bartho. 
lomew Shower on the other Side ſald, as to the firſt Point, That 
the Plaintiff in Erro2 ſhould have ſhew'd the Death of one of the 
Defendants by Pleading to the Scire facias, but had flipp'd his 
Time, and ought not to have Advantage of this Batter without 
After Award Audita querela. Upon which it was held per Holt C. J. 
of Execution That where the Defendant had Matter which he might have 
25 Ser Fe- pleaded to the Scire facias, and has loſt the Benefit of that by 
cannot have AN Award of Execution upon a Scire facias returned, he is eſtop- 
Adventageet ped fo2 ever, and can never have an Oppoztunity oꝛ Means to let 
able to tbat; himſelk in to take Advantage ot that Matter. But where it is 
otherwiſe af- un Awatd on two Nihils returned, he map relieve himſelf by Au- 
8 dita querela, aud the Court will ſave him that Trouble, and re- 
Audit. Quer. lie ve him upon Motion, unleſs the ©2ound of his Audita querela 
Br. N be a Releaſe, oz ſome ſuch Matter of Fact, as map be pꝛoper 
Be z. to be tried: And the Execution was let aide. 
Goulsb. 171. (1 Ian | 


Anonymus. Paſch. 11 Will. III. B. R. 


@ 1.) Den Holt C. J. A Writ of Erroz' may be againtk the King 
Wes on "Be without Petition, though anciently that was uſed, and was 
the King. A Decency; but fince 1640, TUrits of Erro2 have been made 
2 Leon. 194+ out ex Officio. 7 ĩͤ „ 

15 Giggeer's Caſe. Paſch. 1 Ann. B. R 
by Motion: & Ttion was bzought by the Name of Giggeer, and now 
Court muſt L (Urit of Ertoz was bzought as in an Action between Gig- 


be movy'd for 


be moy.0." gure and the Deferidant, whereas his Surname was Giggeer; 


orherwiſe if and it was moved that the Defendant notwithſtanding the 1 


for Variance. 3 


- 
— —_— — * 
_ ww 


of Erroꝛ might take out Execution; and the Court held this was 
a fatal UJartance, and that the Reco was not removed by the 
74rit of Erroz, but would not meddle as to the Execution. Et 
per Holt C. J. Where a TUrit of Erroz abates by Potion, the 
* Defendant in Erroz muſt move fo2 Leave to take out Execution; 
but where by Reaſon of Gartance the Recozd is not removed, he 
need not move the Court foz Execution: But at laſt the Reco 
was amended, 


Andrews verſus Lynton. Pal. 2 Ann. B. R. 


Rror of a Judgment by Default in an Action of Treſpaſs in 9.) 
C. B. the Erro2 aſſign'd was, That the Perſon who return: yah. 5g oF 
ed the Dziginal, was not Sheriff: And Pz. Raymond urged, not Sheriff, 
That the Returning was not a miniſterial Act, and that an Aver- 1 
ment lies againſt what the Sheriff does as an Officer, but not as r. 
a Judge. Vide Yelv. 34. 2 Cro, 12. 7 H. 7. 4. 8 H. 4 15. Cro. Jac. 


1 Cro. 421. 1 Ko. 758, 760. 2 Lev. 184, 242. 2 Jo. 125. Et per ; No Nes 
Holt C. J. 1ſt, Je the Sheriff did not return the Writ, it was 5z. 


irregular, and you ſhould haue complained ; but that ſhould have : 2 : 
been in Time : Uhena Writ comes in, the Defendant has all the 38. 
Term to complain of Jrregularity, and tn that Time the Sheriff lrregularity 
might have had Leave in C. B to dilavow the Return; but after . 
the Term is flipp'd, and the TUrit is filed and becomes a Recod, complain'd 
'tis then too late, and every one is eſtopped to ſay the Sheriff did 2 the ſamo 
not return it, But, 2dly, The Defendant in the pzincipal Cale 
admitted the Oziginal by appearing and not challenging the Ozigi⸗ 

nal; ag if a Venire be returned by one that is not Sheriff, this 

is not aſſignable fo2 Erro2 ; becauſe he might have challenged the 

Array fo2 it at Niſi prius, | 


Gibbons verſus Roberts. Mich. 2 Ann. B. R. 


Rror Of a Judgment in Briſtol in an Aﬀion of Debt upon a (10. 

Bond. uff, *Twas objetted, That the Style of the Court 124610! 

is lald to be ſecundum legem mercatoriam, Which cannot be but legem mer- 

in a Court of Staple ; and Debt upon a Bond is not infra legem narp{ Heal 

mercatoriam. Et per Cur. Te will intend this to be another of staple 
lot of Cuſtomary Court under that Name; as where a Court of 
Pte-Powder was ſaid to be held by Pꝛeſcription, which could not 
be; this Court held it ta be a Cuſtomarp Court under that Deno- 
mination. 2dly, It was objected, That here was a Dies datus par- 
tibus prædict. and it was not alledged to be per Curiam datus. Sed 
per Holt C. J. GUhere an Award of Pqoceſs 02 Judgment is al- 
ledged, it muſt be laid per Cur. but a dies datus need not; ko; 

tho' it may be prece partium, pet it muſt be given by the mh 

m 3 N 


LA 


ed on the firſt 


* 


SW R O K. 


3dly, Cwas objected, That the Certiorari was awarded tot 
Sherift of the County of Briſtol, and the Return is by the She. 
riff of Briſtol, Sed non allocatur z Fo2 we take Notice of aj 
Counties, being to award P2occls to them every Day, and the 
Sheriff is our Officer. 4thly, It was obje#ed, That the Return 
was by a ſucceeding Sheriff, and net by him to whom the (714, 
was directed; Sed non allocatur ; Foz the Writ is to the Sheriff 
as Sheriff, and not to him by this 02 that Name; and therefg, 
different from a CUrit of Erro2 to the Chief Juſtice of the Com, 
mon Pleas. RN 


Hale verſus Clare. Paſ. 3 Ann. B. R. 
( 11, ) 


Mod. Cafes N @ Bozough-Court a Plaint was entered as the Plaint ot 
149. A. B. and the Declaration was by A. B. Erecuto? of J. S. and 
Varian ©” On a CUrit of Errod in B. R. this Aartance was aligned fo2 Etro) ; 
andDeelara- AND the Court held, iſt, That Cant of a Plaint in an infer 
tion in inte- Cqurt is the ſame as Kant of. Oziginal in the Court of Com: 
1. Er. mon Pleas; and that this could not be a Plaint in this Adlon: 
Far. 103. And tho' a Uerdit will cure Cant of Dxiginal, yet there is no Aer. 

No pap; a dit in this Cale. 2dly, Jt ſuch Uariance had been in a Recon 
alledged of Of the Common Pleas, Diminution might have been alledged, and 
Records out ñ g CUtit certified; but in Recozds out of inferio2 Courts, 
of inferior . no Olminutton can be alleged, and the Court muſt take themas 
this Rule ex · they find them. Vide 1 Ven. 6. 2 Cro. 108, 109. Jo. 304. 1 Cro. 


rends nor to 282. Hob. 130, 134, 264, 282. 


1 Sid. 147, 364, 40. Vid. Godb, 267. 


Regina verſus Foxby. Trin. 3 Ann. B. R. 


2 HE Defendant was convicted at the Seffions fo2 a Scold, 
1 and adjudged to be duck' d: She bꝛought a CUrit of Ettoz (by 
Writ ot Er- Leave of the Attozney General) and the Chief Juſtice ſaid, the 
dor vob. Court was well enough poſſeſſed of the Cauſe by tit of Erroz, 
. Indi&- but the beſt TUap was by Certiorari to remove it into the Crown⸗ 
ments. Office, and then bung a Writ of Erro2 coram nobis reſiden. and 
11. ae upon that the Courſe is to give a Rule to aſſign Erroz, and then 
: Vent. 53. to move fo; a peremptozy Rule, and in Default thereof to have a 


Non proſ. and then an Award of Execution. 


- Burnaby verſus Saunderſon. Trin. 3 Ann. B. R. 

. ä | ® 

Mot ce Þ,"Rror was bought on a Judgment in C. B. and Want at an 
Defendant in D2tginal aſũgned foꝛ Erroz 2: The Defendant in Erro2 came in 
error m3! gratis, and alledged Diminution, and pꝛaped a Certiorari, and there- 
cond Certio- UPON ũ variant Ditginal was certified : Upon this he came again at 
rari atre:* the Day given, and ſuggeſted another Oziginal of ſuch a * 
ginal return- 2 | 


— En Ons Wa ICT 


ERR OR. 
and pꝛayed another Certiorari, This appearing on the Maſter's 
Repozt the Queſtion was, TUhether it was regular? Ee per 
Holt C. J. Jf a Recowd below be of Eaſter-Term, and Mant of 
Oziginal be aſſigned fo2 Erroz, the Defendant may alledge Dimt- 
nution, and then a Certiorari goes to the Cuſtos brevium onlp, 
to certifie an D2iginal of Eaſter-Term, that being the Term of 
which the Placita is: It then the Cuſtos brevium certifies a wong 
Ouginal, oz that there is no Dziginal, then the Defendant may 
come and ſuggeſt, bekoze in nullo eſt erratum pleaded, that there 
is an D2iginal of another Term, viz. Hillary o; Michaelmas, 106, 10). 
and then there muſt go a Certiorari to the Cuſtos brevium to cer- 
tifie that, and another to the Chief Juſtice of the Common Pleas 
to certifie the Continuances. Alſo if the Cuſtos brevium certifie 
a wzong Dziginal of the ſame Term the Placita is of, it has been 
held the Defendant may ſuggeſt there is a right O2iginal even 
of that very Term; and when both are bekoze the Court, the 


Court will apply the Recozd to that which is a good Oziginal, 
2 Cro. 279. | 


Smith verſus Stoneard. 


N a Crit of Erroz of a Judgment in C. B. after Uerdi# the (14. 

Plaintiff in Erro; aligned fo: Erro; the Want of an Oziginal, „ Oer 
but did not take out a Certiorari, as the Courſe is; the Defen- is aſſieed, 
dant fn Erro2 pleaded in nullo eſt erratum; and when the Cauſe _ Plaintiff 
came on in the Paper, it was obje#ed, That there ought to have n Cent 
been a Certiorari taken out, and a Return of the Mant of an Dyt- rari, voles 
ginal upon that; ko; there might be an ill Oziginal, which is not 4 P<i-r-. 
aided by Clerdi#, tho' Mant of Oziginal is. Et per Holt C. J. ſes ic. 
Ik Tant of an D1iginal be aſſigned foz Erroz, and the Plaintiff 
in Erro2 does not ſue out a Certiorari, the Courſe is ko; the De- 
fendant in Erro2 to go to the Maſter of the Office, and get a Rule 
fo2 the Plaintiff in Erro2 to return his Certiorariz and in Caſe 
he does not get it done accodingly, the Alignment of Crrozs ſig- 
nifies nothing; but if the Defendant in Erro2 will come gratis. 
and confeſs the Erroz, there need be no Certiorari returned; and 
as to the Objetion, That there may be a bad Oziginal in this 
Caſe, that is another kind of Erro2 ; fo2 when Want of Ozigi⸗ 
nal is aſſigned foz Erroz, the Court will never intend a bad Ozi⸗ 


ginal : The Judgment was affirmed. 


A git 564 _ Carl- 


. — — — — 


113, 206. 


— 
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268 ERROR 


ä — 


1 


Carlton verſus Mortagh. Trin. 3 Ann. B. R. 


( 15.) A Writ of Error was bzought upon a Judgment in Debt in 
—_—— — C. B. and Cant of Ouginal was alligned fo2 Etro; ; 
wan ofOri- The Defendant befoze a Cextiorari returned came in gratis, and 
ginal _ pleaded a Releaſe in Bar; the Plaintiff in Erro2 demurred, and 
teaſe mit. the Defendant joined therein. Jt was agreed per tot. Curiam, 
pleaded. The That the Releaſe was miſpleaded fo: Want of a Venue; and uy, 
N le. on this the Queſtion was, Whether the Court ex Officio, ſhouly 
riorari ad award a Certiorari, that it might appear to them whether there 
inform. Con- were an Dziginal, oz not? Holt C. J. was of Opinion that the Court 
icienriam could not award a Certiorari ; becauſe: the Queſtion was not, 
208. CLihether Erro2 02 not? tut whether barred oz not by the Re. 
2 164 leaſe? And that Mant of Duginal was certalulp Erroz in this 
Cre. b. Caſe, which the Defendant had confeſſed by coming in gratis and 
Moor joo, Pleading his Releaſe; fo2 that by coming in gratis he had pe: 
yg vented the Plaintiff, and hindzed him from compleating his Ex. 
Lat. 132. TO2 by taking out a Ceriorari ; and therefoze the Court muſt take 

it to be as the Plaintiff had admitted: Alſo that the Court is 
Court cannot not at Liberty to depart from the Point referred to their Judg: 


2288 ment: At that rate they ſtrike out the Plea in Bar and the 


in Judgment. Demurrer, and give Judgment on the Certiorari: That the 
2 


b. 1. Court is no 21026 at Liberty in this Caſe, than if, inſtead of a De: 


2 _ mutt er, Iſſue had been joined upon this Plea, and found fo; the 


Hob. 54 {Jlafntiff ; and if that had been the Caſe, the Court might as well 


Far. 104. rti 1 
Far. 104. babe granted a Certiorari to ſee. whether the Trial was to any 


114, 114, Purpoſe: But he allowedaDiverfity between a particular Erroz, 


206, 235- as in this Caſe, and the general Erro2s alligned; fo2if the Defen: 
dant had pleaved a Releaſe, and that had been found againſt him; 

yet the Court could not reverſe the Judgment, unleſs Erro2 had 

appeared in the Recozw. Czteri Juſticiarii contra; Powys and 

Gould hed, That the Act of. the Parties might fozecloſe them: 

ſckves, but not the Court; and that they are to give Judgment 

upon the whole Recozd accsowing to Conſcience and Right, and 

can not be concluded by any Admittance of the Parties: And 

Powell took this Difference, If Erro be aſſigned in a Defeit 


2 Cro. 443. Which will appear by the Recozdit ſeit, and the Oefendant pleads 


Godb. 407- a Releaſe, the Court ought not to reverſe the Juvgment tho' the 
Releaſe be miſpleaded; becauſe it is an Ecroꝛ in $0, which ap- 
pears upon the Face of the Recozd, and the Rel?aſe was to bar 
the TUrit of Erroz. Aliter ik the Erro2 does not appear upon 
the Recozd; fo? in ſuch Caſe the Court muſt go on to determine 

Error in fag the CUrit, and whether there be Erroz in the Recozd, oz not: 

may be con- And he held that Erroz in Fa might be confeſſed; but Erro: 


feſſed, but not j Lu could not; by Erro2s in Fact he meant ſuch Errozs as 
Error inLaw 5 | - could 


e „ rr \ 
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could not appear on the Face of the Recodz and therefoze if a 
Matter in Pais be afligned fo2 Trroz, and the Defendant plead a Rol. 5. 
Releaſe, but miſplead it; oz if Jfſve be taken and found againſt Ney 53, $4: 
him, the Court in ſuch Cale muſt reverſe the Judgment without pn ag 
moze ado. Vide 21 E. 3.. 54. 1 Cro. 415. Jo. 373, 374. 5c. 57. 
1 Ro. 764, 765. 2 Cro. 60. Lat, 152. 1 Jo. 129, 140, g Co. 37. 1.5% 199. 
Atter in nullo eſt erratum pleadcd, the JPlaintiff cannot have a 
Certiorari ex debito juſtitiz, but it map be granted ad informand. 
conſeientlam Cur. 28 H. 6. 10, 9 E. 4. 32. The Court will award 

it in oder to affirm, but neuer to reverſe g Judgment oz make 

Ertoz. Palm. 52. Jo. 138, 21 E. 4. 38, 39, 44. 2 Cr9. 6. 141, 443. 

3 Cro, 836, B37. 


Tyſon verſus Hilliard, Hill 3 Ann. B. R. 


þ Error of 8 Judgment in C. B. the Declaration was Trin. 646.) 


: tinu- 


primo Annx, and Want of an 1 * aſligned {02 Erroz, ances cannot 
and a Certiorari was awarded, and the P2iginal returned with the be recurn'd 
Continuances, by which it appeared the Declaration was Hill. fe Corte 
13 W. 3. with Imparlances till Trin. 1 Ann. and the Daiginal rari with the 
of that Term; ſo that it appeared to be g Suſt pending in the Orieinal. 
Common Pleas befoze any Ouginal, which was the Dbjection, 
Vide 1 Lev. 69. 1 Keb. 177, 197, 238, 377. Yelv. 108. Sed non 
allocatur ; Fol per Holt C. J. The Certiorari as to the Continue 
ances was jmpertinent, and ſo is the Matter returned; and as 
to the reſt the Return is impoſſihle and contrary to the Becozd, 
and therefoze the Imparlances ſhall be taken to be in another 


Cauſe. Vide Style 293. Judgment afficmep, 


Redham verſus Waters: Hill. 4 Ann. B. R. 

1 PON @ Urit of Etro2 of a Judgment in the Court of «( :7.) 
Berwick, the P2ocecvings were returned in Engliſh, Et Toons Writ 

Per Cur. it Was held, That ona TUrit of Erro the Court of Court "7 wag 

King's Bench is to take Notice of the particular Laws and Cu⸗ ee 2 

ſtoms of the Place where the Judgment was given, and the Law fon of the 

of that Place need not be tetürned, but the Court muſt infozm inferior ju- 

themſelves of it; alto that if by Law the Pꝛaceedings below be iii 

in Englifb, they may be ſe entered here; and a Difference was HabeasCor- 

taken between a TUrit of Erto2 and 4 Habeas Corpus, koꝛ upon a pus. 

Habeas Corpus the interioꝛ Juris diction muſt in their Return ſet 

fo:th the particular Law 02 Cuſtom of the Place whereby they Ju- 

"ls tes Commitment, atherwile the Court is not to take No- 


os Meredith 


otherwiſe on 


\ 
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Meredith verſus Davies. Paſ. 10 Ann. B. R. 


Core h, L' Rror of a Judgment fo? the Plaintiff in Ejement in the 
award Cer- Gand Seſſton of Wales after Qerdict; the general Errog 
Preity bag were afligned, and In Nullo eſt erratum pleaded : Upon arguing 
ply a Def:a Of the Caſe it appeared that the Declaration ſet fozth a Demiſe 
3 Body fo a Term of Pears to the Plaintiff, but did not ſhew that the 
bod ein Plaintiff entered oz was poſſeſſed; and the Truth was, That this 
nullo eſt er- Lfne was omitted in the Tranſcript, and the Court held this 
ratum plead- Defett to be fatal. Pereupon the Plaintiff pꝛayed the Court would 
„ Ro. Ab. ad informand. conſcientiam award a Certiorari to the Grand 
767. M. 1. Seſſions, Mz. Brydges argued it could not be done, fo? that the 
28 „ — Party had eſtopped himſelf by pleading In nullo eſt erratum; and 
471. tho' the Court might do it in oder to be certified of the Out. 
Stil. 352. hzanches of the Reco, as inthe oziginal Writ oz Carrant of at. 
| toꝛney, which are not returned with the Body of the Recozd upon 
a CUrit of Erroz, and which indeed are contained in another Roll; 
yet the Court could never do it to becertified of any Thing in the 
Body of the Kecodd : They muſt ſuppoſe it to be return'd ag it 
ought to be, and muſk take it as it is, and are concluded by the 
Admiſſtion of the Parties from taking it to be other wile. Vide 
1 Ro. 264. 2 Cro. 6. 9 E. 4. 32. _ 
On the other Side it was argued, That by In Nullo eſt erratum, 
By pleadirg the Defendant admitted the Reco2d perkeck; fo2 the Effet of his 
In rullo ef Plea ts that this Reco2d, as it is, is without Erroz ; therefore he 
Def:ndanr Cannot come and alledge Diminution afreſh, and ſay that there is 
admits the QFrro2 by reaſon of ſuch a Oefet, fo2 that is againſt his kozmer 
Nero tab! Suppolal; and by the ſame Reaſon he may be let in to alledge a 
ernste Diminution moze than once, and he map alledge it in infinitum; 
wards alled:e that the Party was therefoze bound and kozecloled by this Admil: 
Far. 104. 124. ſion, and that equally as to all Parts of the Recozd ; but the 
2 Saund. ala, Coutt were not fozecloſed, fo2 the TCrit of Erro2 is a Commil- 
* 500. ſion to them to examine the Erro2s, viz. Quod inſpeQis record. 
2 Lev. 38. & proceſſu fieri faciat. quod de jure fuerit faciend. Therefoze no 
239, 299. Admiſſion of the Parties can 02 ought to reſtrain the Court from 
S 4% looking into the Recozd befoze them: That in the Caſe of Carlton 
and Mortagh (ante pla. 15.) the Plaintiff aſſigned foz Exxoꝛ Want 
of D12igtnal, and the Defendant pleaded a Releaſe, but miſplead- 
cd it; and tho' this was a full Confeon of the Party that there 
was no Dyiginal, pet the Court awarded a Certiorari, and al- 
firmed the Judgment; but that had been otherwiſe if he had al⸗ 
ſigned fo2 Erro2 Jnfancy; becauſe this could not appear by In- 
ſpecting that Recozd: And that where ever by inſpecting the Ke: 
cod the Court map affirm the Judgment, they ought to award a 
Certiorari, And as the Party by pleading in nullo eſt m— 
| R | 


e 
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is eſtopped to pꝛay a Certiorari as to every part of the Recozd, ſo 
the Court is fozecloſed as to no part; and the Caſe of Gwin was 
cited, 1 Keb. 557. In a quod ei deforceat Judgment was given, 
quod petens teneat prædict. tenementa inſtead of recuperet : Upon * 3 
this a (Urtt of Erro was brought, and after In nullo eſt erratum 
pleaded, the Court being infozmed the Judgment was right, ſent 
a Certiorari, Jn the Cale of Fanſhaw and Morriſon, Trin. 3 Ann. Ante, 208. 
B. R. In a Scire Facias on a Recognizance againſt Bail, Judg⸗ 
ment was fo2 the Plaintiff, & quod recuperet damna occaſione di- 
lationis executionis; which was naught, being not warranted by 
the Statute, which gives only Cofts of Suft ; In nullo eſt erra- 
tum was pleaded, and the Defendant got this amended in the 
Common Pleas, and the Court ſuffered it to be amenved here. 
Et per Cur. A Rule was made fo2 a Certiorari upon theſe'Rea- 
ſons, together with an Aﬀidavit that the Recowd was right be 
low. | 


— — 


£ SC. 4A PR 


Scott verſus Peacock. Mich. 4 W. & M. B. R. 


? O a Scire facias quare executionem non upon a Judge p<). 
ment, the Defendant pleaded that he was kozmerlp taken agenc of the 
ö in Execution by Ca. Sa. upon the ſame Judgment, and 2 
the Sheriff ſuffered him to eſcape, to which Eſcape the <p, but not 
Plaintiff then and there conſented: Sed non allocatur ; fo2 the Al. ſubſequent. 
(ett ſubſequent will not make it an Eſcape with the Conſent of 
the Plaintiff, and therefoze he has either his Remedy againſt the 
Sheriff, oz map retake the Party. Sh frown 


ESCAPE. 


21 


— 


Dominus Rex verſus Fell. Hill. 10 Will. III. B k. 


PI, % LELL was indited by two ſeveral Indictments, viz. One, fo 
indictment that he being Keeper of Newgate, one Birkenhead was com: 
_ againſtGaol- mitted to the Jiſon of Newgate ſub cuſtod Vicecom. Midd. 


er for negli- 


gent Eſcape AND the ſaid Birkenhead being in Cuſtody of Fell, oneratus alta 


of H. com- proditione, the Defcndant negligentiy ſuſfered him to eſcape, and 
mirec'ts it was objeted in Arreſt of Judgment, that the (Uarrant of Com, 
charged with. mitnient ought to have been let fozth; which was not done; and 
4 * it was argued by M2. Northey, That even in Debt fo2 Eſcape the 
on, . Commitment muſt be ſet out, 3 Cro. 894. 2 Inft. 590. and he 
might be charged with High Treaſon, and not committed foz it; 
and at the e of the Elcape he does not appear to have conti⸗ 
nued charged, noz is it laid that the Defendant let him eſcape 
ſine Warranto 02 pardonatione, Et per Holt Chief Juſttce, iſt, 
'Tis not enough to ſay that he was charged, but he muſt allo be 
ſaid to be committed foz2 High Treaſon ; fo2 ff H. be in Cuſtody 
mol. Abr. ko? Treſpaſs, and another ſhould go befoze a Juſtice and ſwear 
859. F. 3. Dfgh Treaſon againſt him, H. is in Cuſtody and alſo charged with 
High Treaſon; yet the Gaoler in that Caſe is not liable, as he 
| Cro. Jac. would have been in Caſe H. had been committed fo? Treaſon : 
538. pl. 11. The Pꝛecedents are, cujus cauſa commiſſus fuit; and the War: 
rant of Commitment was (et out in Lozd Grey's Caſe ; and if 
there be Erro in the CUarrant, the Gaoler ſhall take no Advan- 
tage. 

Poſt, 28) _ 2dIp, The Pꝛiloner is in Cuſtody both of the Gaoler and of the 
1 Rol. Abr. Sheriff, and if be be committed to the Sheriff, and the Gaoler 
806. ſuffer him to eſcape, the Gaoler is puniſhable; fo2 the Sheriff 
ſhall anſwer civilly fo2 the Faults of his Gaoler, but not criminal: 
Ip. Vide 14 E. 3. c. 10. 19 fl. 7. c. 10, Anda Commitment to 
a Pꝛiſon is frequent, viz. Committitur Priſonæ; committitur 
Turri London. | | | 1 
3dly, The Court will not intend a Pardon: Jf any were, it 
Gould be ſhewn on the other Side; and if there were a Pardon. 
the Sheriff oz Officer cannot take Motice of it till it be allowed 
in B. R. and befoze ſuch Allowance had tis criminal in him to fut- 

fer ſuch Eſcape ; but the Judgment was arreſted. 


Watſon verſus Sutton. Mich. 13 Will. III. B. R. 


1 N Debt fo2 an Efcape againſt the Marſhal of the King's Bench, 
chargeablein 4 and Nil debet pleaded, the Evidence was, That the Puloner 
13 being out on Bail came and ſurrendered himſelf, by entring d 
 Commir- Reddidit ſe in Diſcharge of his Bail in the Judges Book; on 


ment. 4 


Mt —. 
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the Plaintiff's Attomey accepted him in Execution, and filed a 2 
Committitur with Y. Bromfield the pꝛoper Offiter. Upon this 
Evidence the Jury found fo2 the Jlaintiff; and now the Marchal 
moved fo2 a new Trial, becauſe he had no Nottce, fo2 'twas not 
ſufficient to enter a Committitur in the Office, without ſerving N 
him with a Rule, 02 entring a Committitur alſo in the Marſhar's 133. 
Book kept in the Office fo? that purpoſe, without which the Mar. Ante, | pl. 1 
ſhal is not chargeable in Eſcape. Et per Cur. d Reddidit ſe in bl ed 
the Judge's Book is an immediate Oiſcharge of the Ball; but he ber Natter 
is not in Cuſtody till the Plaintiff makes his Election by entring beigen, 
a Committiturz 102 then is he in Cuſtody, ſo as to charge the ar former 
Marſhal, till there be a Notice by Rule oz Entry as afo2eſatd : — Y 
But this Matter ſhould have been ſhewed and inſiſted on at the 22,222,242 
Trial; tis now too late: So the Motion was denied. 2 Salk, 645. 


Shirley verſus Wright. Trin. 1 Ann. B. R. 


HE Sheriff had the Dekendant in Cuſtody on a Ca. Sa. (4. 
1 which iſſued poſt diem & annum, without a Scire Facias, and — 4 
let him eſcape; and it was held that he was liable, and ſhould not Proces. 
take Advantage of the Erro2 ; but otherwiſe had it been on a Ca- 2 1 46g 
pias ad reſpondend. bearing Teſte in Trinity Term, and returna- s. C'. {iv 
ble in Hillary, becauſe ſuch Pꝛoceſs muſt be returnable from Term 0. 


to Term, otherwiſe tis out of Court. 


Anonymus. Mich. 4 Ann. B. R. 


EBT foꝛ 200 l. upon a Bond, conditionen to pap 100 J. fo: ( 5.) 

want ok Bail the Defendant was committed to the Mar- Piſcbarg-by 
ſhal, and he applied to the Juſtices of Peace of Surrey, and p20 having fer 
cured a Dilcharge on the late At, fo2 the Relief of inſolvent Debt. dicion, i; 
02s. The Plaintiff obtained an Eſcape-CUarrant, upon which he 1 993. 
was taken up; and upon a Motion to be diſcharged the Court : Roll. ab. 
held this was an Eſcape, fo2 being a Puſoner both indebted and 809. pl. 43. 
allo charged in above 100 I. Debt and Damages, the Julticeg * **** 5*: 
had no Authozity foz what they did, and therekoze the Dilcharge 72 
was illegal and void. e e mn L nn neee 


Jackſon verſus Humphreys: Trin. 5 Ann. B. R. 1 
| Ji 1 3663 $1$0069937 3t- 415 £ levies . 
N Eſcape, againſt the Sheriffs of London, the Plaintiff de- Paint in the 
clared that he levied a Plaint in the Sheriff's: Court againſt Sn l n 
J. S. being then. in the Counter in Cuſtody on a foxner Plaint dos agaings; 


levied agatnſt him by J. N. and that the Defendant being ſo in hogs 8 


Cuſtody was ſuffered to eſcape: The Defenvant demurted, and in⸗ former Plaine 
Nun ſiſted by C. B. ef- 


A. 
— 


— 
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ſiſted, that there ought to have been a P2ecept ſued out on tie 
latter Plaint, on which the Sheriff might have return'd a Cegj, 
as if H. is arreſted by the Sheriff ad ſectam A. and efterwarys 
Another TUrit is delivered ad ſectam B. he ts now in Cuſtody fo; 
B. and the very Deitver p of the Writ to the Sheriff was an gr. 
reft in Law, and in Debt fo2 Eſcape B. muſt declare that H. way 
atreſted on this CUrit z fo2 the Declaration muſt be accopding tg 
the Dperation of Law, and not accopding to Fart, Vide 5 Co, 8. 
But after two Terms Debate, Hole Chief Juſtice having looks 
„ Co. 68, on Mackally's Caſe ſaid, That upon entring a Plaint in the 
Cro.Jac.473. Tottnter, there never is any Precept awarded; but the Serjeant 
3 co. 126. of the Mace arreſts the Party by his general Authozity, and there, 
8:0. Fore there is nothing moze to be ſet fozth than is et fo2th in this 
Cale; fo2 by entring the Plaint and charging the Defendant in 
the Counter, he is in actual Cuſtody of the Sheriff: So if the 
Sheriff of Northumberland have a Man in Cuſtody in Northum. 
berland, and the Sheriff is himſelf here in Town, and a (ri 
is delivered to him againſt that Perſon, he is in his Cuſtody imme. 
diately upon that TUrit ; otherwiſe ik the Man was out of the 
County at the Delivery of the CUrit, as in caſe the Sheriff was 
dzinging him to Weſtminſter on a Habeas Corpus. 


| AGE Wnt) + a * ͤ»„Oü— 
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ESCROW. 


Watts verſus Roſewell. Mich. 1 Ann. B. R. 


2 N Debt upon a Bond, the Dekendant pleaded it was deli 
Plea,deliver- © dered as an Eſcrow, to be his Deed, upon the Plaintif's 
crow, ought Sealing and Delivering a general Releaſe, which was not 
2 done, Et fic non eſt factum & hoc paratus eſt verificare, 


ery. &c, The Plaintiff demurred, and ſhewed {02 Cauſe that the Plea 
Far. 51, 53- ſhould have concluded to the Country; and the Reaſon inſiſted up. 
| Hob t. b. on in Argument was, that it is a ſpecial Negative of the di: 
contra, Mative in the Declaration, and the general Concluſion in the 
Far. 105 Megative bad walv'd the ſpecial Matter merenent; and 1 Ven. 
Mur, 479." 280, Was quoted as an Anthozity in Point. Tho' it was men 


: , 
- 7 
* & 3 


en bk. A4 
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ESTOPPEL 
Chat if the Piaintiff had pleaded over, and taken Iſſue upon the 
Special Matter, it had been well. Dn the other Side was cited 5 Mod. 21), 
1 Keb. 30, 242. but note; No Judgment is entered in that Caſe. 218. 


But in the pꝛincipal Caſe Judgment was given foz the Plaintift, * 
becauſe the Pꝛecedents are accozdingly. 


U — 


* 


ESTOPPEL 


EBT fo? Rent on an Jndenture of Leaſe foz fozty (1. 
Pears: The Defendant pleaded that a Pear befoze the Leaſe for 


Gilman verſus Hore. Mich. 4 W. & M. B. R. 
Plaintiff made a Leaſe fo? fozty Pears to A. virtute Lear mf, 
cujus A. entered and was poſſeſſed; and that tho' the p% by x 


Part by E- 


Defendant did afterwards enter, pet he was accountable to the ſtoppel, and 
ſaid A. On Demurrer Carthew argued, That the ſecond Leaſe pode — 
was void fo? the firſt thirty nine Pears, and ſo was the Reſerva. cog an la- 
tion; and that here was no Eſtoppel, becauſe the laſt of the fozty _ 5 
Pears paſſed by the Leaſe. Vide Plow. 453, 422. 1 Inſt. 47. "wg 1 
Where Tenant pur auter vie made a Leaſe fo; Pears by Jnden- 4 Co. 54- 
ture, and afterwards purchaſed the Keverſionz and it was held 

that the Leaſe ended by the Death of ceſtui que vie; fo is 

3 Cro. 707. Et per Holt C. J. The Reaſon of the Caſe in 

1 Inſt. is, becauſe Tenant fo2 Life has a Freehold, which is 

a greater Eſtate, and the Leaſe will need no Eftoppel, ik the 

Life endure: But in the pzincipal Cafe the Leaſe muſt neceſſa- 

rily be void fo2 thirty-nine Years, unleſs made good by Eſtoppel ; 

and that a Leaſe fo2 Pears may operate and take Effect as 

to Part by Eſtoppel, and as to the Reſidue by paſling a real Jn- 

tereſt, is very plain from the common Caſe of concurrent Leaſes, 

which are all of them as to Part good bp Eſtoppel, and a Rent 

reſerved thereon. : 


Rock verſus Leighton. Mich. 12 Will. 3. B. R. Vide poſt Title (2 
nes El1recutors. 
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Nen verſ. Lawrence E al. Mich. 3 Ann. BR, 


£22 Pogg. onthe Dewle ot, 09a Dent an 
Mod. Caies J found, viz. That S. R. was d H. M. recovered Judgment 
Seite facias Queſtion, and W pops * N ” Michaclmas Term 1656 
again Ter- againſt him in Oe 


a in Hiltary 13 W. 3. the 
tenants reci- ich they find in hæc verba. That * the 1M H. M. ſued a 
ine the WHIC | Adminiſtratoz of the 
ring r of the Plaintiff as Trinity Term, againg 
238 Ig 1 reciting the * 2 15 had on the Dap 
To Tertenants of the Lands which t Time afterwatds, That 
upon Nul the ment recoveted, 02 at anp ) appear'd any 
tiel Record gf the Judg tits (of which the Defendant was one) app Wy.» 
Ne leine, the Tertehati | Record, and Iſſue joined thercupon, * * 
and after E- pleaded Nul nee Day the pn 
er — WAS $iVen ent bf Michaeltas erm i656, n — 
bronghe; the The Judgmen d habetur tale Recordum, and Execution 
efendant is Judgment given quo ntiff ſued out an Elegit, up. 
Defendant is Judg d: That thereupon the Plainti Lands in Dir. 
cake Advan- dmarded: Inquiſition was taken, and the dgment 
rage of the an Which an 3 and fo2 the Uariance between * 
Variance. fffon A 1 facins, and that given in Evident * 
oſt, 29. recited in t : After Argument, and Conſideration fro . 
Jiiry doubted: ourt held, That the Defendants 
| Michaelmas, the C f * 1 to (ay that 
Ch £6 d by this Judgment in the Scire ae that Matter 
bois 2 Judgment in Trinity Term, becau a 8 were con. 
8 wk againſt them, and the Defendan Thus, Jt 
had been fried udgment in the Point tried: 5 
luded to failify the Judgment (i ſue in Tail upon a Judg: 
: Sid. 54+ DRE 0 be brought againſt the Ide | 'd makes 
Raym. 19. a <cire facias ky ſto? and he being warn 
Keb. 3” ment in Debt againſt the Anceſtoz, d ſap that he is Tenant 
Keb. 112, Default; he fhall not come — reong and it is found againi 
141. W : | 
in Tail; fo if 1. upon the Scire — -= 
0 it Title in the Ejectment, and the ürſt Judgment need n 
cien e lt | 
pet works on giben in The Court held, not only that the — —— 
the Ne 2dlp, der them, 02 this Recovery, would be of D. in 
Ken, 3 claiming und. te a Man make a Lenſe by Indenture d af: 
and ial 9911 bath nothing, and after 4 — be bound 
43. whit 7 elrs; A. | 
2 Keb. 364. el; and that where an hoſe Hands 
3 the Tab it runs with the Land into who ble upon 
_ forve the Land comes; and an Ejettment is maintainable up 
pl. 99 the mere +624 2M held, That not only the RU - 
Jury honed 3Dlp, (* them, but the Court and Jurp were is Eſtop- 
e hat were the Prainif' 
pwn this 2 ce, Tha 
Party loaves pel; and the Court took this Oifference, 
2 


Title 
large by 
Pleading. 


N 
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Title is by Eſtoppel, and the Defendant pleads the general Il. 
ſue, the Jury are bound by the Eſtoppel; koz here is a Title in 
the Plaintiff, that is a good Title in Law, and a good Title if 
the Matter had been diſcloſed and relied on in Pleading ; but if 
the Defendant pleads the Special Matter, and the Plaintiff will 
not rely on the Eſtoppel when he may, but take Jſſue on the 
Fact, the Jury ſhall not be bound by the Eſtoppel, fo2 then they 
are to fild the Cruth of the Fact which ts againſt him. Thus in Moor 323 
Debt fo2 Rent on an Jndenture of Leaſe, if the Defendarit plead Lu: 510, 
Nil debet, he cannot give in Evidence, That the Plaintiff had .. ._, 
nothing in the Tenements; becauſe, if he had Agde that Spe. 2 Co. 4, 5 
ctullp, the Plaintiff might have rrplled the Judenture and eſfop- 
* ped dim; but if the Dekendant plead Nihil babuit, &c. and the 
; laintiff will not rely on the Eſtoppel, but reply habuit, &c. he 
* wWatves the Eftoppel and leaves it at large, and the Jury ſhall 
* find the Truth notwithſtanding his Indenture. | 


Smith verſus Villars. Trin. 1 Ann. B. NR. Vide Title Abate- (4. 
ment, pl. 7. 


Kemp werſus Goodal. Paſch. 4 Ann. B. R. 


15 Debt fo2 Rent upon an Indenture, if the Defendant pleads G. 
Nihil habuit in Tenemencis, the Plaintiff need not reply that ek 52 
Eſtappel, but map demur, becauſe the Declaration is on the In- enten 62 
denture, and the Eſtoppel appears on the Recozd; otherwiſe ik Record, che 
he had declared quod cum dimiſiſſet. So is Speak's Cale, 22 
Hob. 206. The Plaintiff declares on the Lebp, and therefoze co: Lic. 47. 
no Eſtoppel, becauſe there no Eſtoppel is pleaded, . and relied 8 
upon: But if he had declared upon the Return prout patet Fro. E 262, 
per Recordum, the Defendant could not have pleaded Payment ; pl. 24- 
if he had, the Plaintiff might have demurred without pleading 

the Eſtoppel, | 


W 


EVIDENCE 


Anonymus. Coram Holt C. 7. At Niſi Prius at 
Hertford, 1090. 


Abr.682,683, upon Nil debet pleaded, the Statute of Limitations may be 

9 8 given in Evidence, koz the Statute has made it no Debt at 

the Time of the Plea pleaded, the Tozds of which are in 

the pꝛeſent Tenſe; but in Caſe on Non Aſſumpſit, the Statute of 

Limitation cannot be given in Evidence, fo2 it ſpeaks of a Time 
paſt, and relates to the Time of Making the Pzomile, 


8 T. was avjudged per Holt C. J. That in Debt foz Rent, 


Dominus Rex verſus Dominum Preſton. Mich. 
3 W. & M. B. R. 


( 2.) On D Preſton was committed by the Court of Quarter: 


Refuſing o Seſſions fo2 Refuſing to be twozn to give Evidence to the 


dence to the O2QND Jurp on an Jndifment of Digh Treaſon. Pe was bought. 
Grand Jury, by Habeas Corpus in B. R. and Holt C. J. ſaid, Jt was a great 


1s a Con- 


tempt 6. Contempt, and that had he been there he would have fined him, 
bro and committed him till he paid. the Fine; but being otherwile, 


he was balled. 


Howard verſus Tremaine. Mich. 4 W. & M. R RN. 
LS | PO MN a Bill erhibited in Chancery to perpetuate Teſtimo- 


Depoſitions ny, the Defendant (who was Heir at Law) ſtood in Con- 
— — x tempt, and would not anſwer, and thereupon the Plaintiff had a 
ance 


bene eſſe are Commiſſion, and examined WUitnefles to the Watter of his Bill 

ood Evi- de bene eſſe, and the Defendant join'd in Commiſſion, and croſs: 
dence dere £xamin'd (ome of the TUitneſſes p2oduc'd foꝛ the Plaintiff, and be⸗ 
2 koze the Anſwer came in the (Ulitneſſeg died: And upon a Trial in 
die before Ejedment, in which the Plaintiff made Title under this (ill, 
8 N N 4 the Queſtion was, CUhether theſe Oepoſitions could be given in 

Show. 363. Evidence? And a Gerdick was taken fo the Plaintiff, but the 
Poſt, 281, Poſtea ſtaped till the Opinion of the Court was had on this Point: 
2 


wo. 555, And it was not queſtioned, but if the Dekendant had anſwered, 


691. and theſe Depoſitions had been taken aftcr Anſwer, they had 
Raym. 170. 2 been 


. % «© * * 
- HT — — a. Da, — „„ n 2 


been good Evidence againſt the ſame Parties, and thoſe that 
claim under them. Et per Eyre J. Jt might be very tnconve- Vide Godb. 
ment ik thts ſhould not de allowed as Evidence: How othetwiſe * 

can a Devilee examine TUitneſſes in perpetnam rei memoriam? LB. $70. 
Foz the Heir at Law will not anſwer to the Plaintiff's Bill; and Hard. 232. 
on the other Side he will not call in queſtion the Title of the De. 14. 3, 
viſee, as long as he has UMlitneſſes alive to p2ove the Wil; but Raym. 335, 


as ſoon as they are dead, then will commence his Suit; vide“, 
Shower 363. S. & F | 1 Lill. 554, 


Darby ver ſus Boucher. Paſ. 5 W. & M. C. B. 


N an Aſſumpſit foꝛ Boney lent, and likewiſe fo2 Boney laid out (4. 
to the Ace of the Defendant's Wife dum ſola. Upon Non unpdt ia.“ 
Aſſumpſit pleaded, upon Trial befoze Treby C. J. the Defendant fancy may be 
offered to give in Tvidence the Jnfancy of the Feme at the Time den abe. 
of the Pꝛomiſe, which the Chief Juſtice doubting of; it was re- amopce.. 
ferred by Conſent to him as a Caſe, who conſulted with the reſt » Vent. 170. 
of the Judges, and there being ten ok the Judges then p2eſent, * KR 146; 
they all agreed that upon the general Jfſue (ſuch Evidence hath 
been of late admitted; and the Chief Juſtice in giving his Opint- 
on ſaid 'twas true, that in the Books ſuch Reſolutions are not to 
be found, koz that Actions on the Caſe have not been ſo common 
till of late; and that as to the Objedion, That the Plaintiff map 
at this Rate be ſurpziſed, who map be ſuppoſed to come pzeparen 
to pꝛobe nothing but his Debt z the ſame Objection might be made 
againſt allowing Payment to be given in Evidence in caſe of an 
Aſſumpſit in Law, admitting there was a Difference betwirt an 
erpreſs Aſſumpſit and an Aſſumpſit in Law, and then upon an ex- 
pꝛels ſpecial Aſſumpſit Jnfancy cannot be given in Evidence upon 
the general Jſſue : Pet he ſaid, Suppoſing that in this Caſe 
there had been an expzeſs Aſſumpſir to pap the Ponep, oz the 
Money laid out, this had been void, it being no mote than the 
Law implied upon the lending and laying out; and the Chief Ju- 
ſtice ſaid, that the Pꝛomiſe of an Jnfant is abſolutely void; but 
a Bond takes Effef by Sealing and Delivery, and conſequently 
is a moe deliberate Ack, and therefo2e is only voldable: And in 
this Caſe there was another Queſtion made, which was, Dne 
lends an Jnfant Monep, who imploys it in paping fo2 Neceſlaries, Cro.Jac. 494. 
Whether in that Caſe the Jnfant be liable? And it was Held rg $2. 
clearly by the Chief Juſtice, that the Inkant is not liable; fo? it intant No- 
is upon the lending that the Contra# muſt ariſe, and after that ney, and be 
Time there could be no Contra ratſed to bind the Jnfant, becauſe genen 
after that he might waſte the Money, and the Jnfant's applying ver che in- 
it afterwards fo2 Neceſſaries, will not by Matter ex poſt facto 3 
intitle the Plaintiff to an Action. | Paſt, 387- 


Ano- 


280 1 EVI E N CE. 


Anonymus. Paſ. 5 W. & M. C. B. 


%% Nora, Treby Chief Juſtite related a Caſe upon the Clauſe o 
3 the Statute of Frauds, which ſays, That no Action shall 


perform'd on be brought upon any Agreement that is not to be performed with. 
a Contingen- in the Space of one Year from the making thereof, unleſs it be in 
© 9+ *% Writing. The Caſe was, That a parol Pꝛomiſe was made tg 
Sracure of Pap [0 much Money upon the Return of ſuch a Ship, which 
Frauds, tho" Ship happened not to return within two Years Time after the 
not wittin Pꝛomiſe made, and whether this parol Pꝛomiſe was void by the 
Year, Statute of Frauds, was made a Queſtion bekoze all the Judges: 
And they were of Opinion that this was a good Pꝛomiſe, and 

not within that Clauſe of the Statute, fo2 that by Poſſibility the 

Ship might have returned within a Year ; and tho' by Accident it 
happens not to return ſo ſoon, yet, they (aid, that Clauſe of the 
Statute extends only to fuch Pzomiſes, where by the expzels ap. 

potntment of the Party the Thing is not to be perkozmed within q 

Pear. | K | 


Brook verſus Smith. Paſ. 5 W. & M. Coram Holt, 
C. 7. At Niſi Prius, Middleſex. 


<6) N Aſſumpſit Evidence was given, That the Debt was attach: 
Nas ed by the Cuſtom of London befoze the Actton bzought, and 
fr, Condem- Condemnation had there befoze Plea pleaded, and it was urged 
ner wag hob that this ſhould relate to defeat the Aﬀion. But per Cur. it was 
— be ruled, That if an Attachment and CTondemnation be befoze the 
given in Evi- ¶ Axit purchaſed, it may be given in Evidence on the general Iſſue, 


Ge ONE, becauſe that is an Alteration of the P2operty befo2e the Action 


be pleaded, b2OUght ; but if the Attachment only be befoze the TUrit purchaſed, 


anc ov it ought to be pleaded in Abatement of the Writ ; and it the Con- 
Vide poſt, pl. demnation be after the Aﬀion commenced and befoze the Plea 
32. contra. Pleaded, then it may be pleaded in Bar, but chall not be given 
* in Evidence on Non Aſſumpſit, fo2 that the Pꝛoperty is not al- 


tered until Condemnation ; and the Plaintiff had a Gerdict. 


Smartle ex dimiſſ. Newport verſus Williams. Pal. 

| 6 W. & M. B. R. | | 

| Jed. be,. z Ze i.. | 
1 p ON the Trial at Bar in this Caſe (Vide ante Title Dil- 
Bargain and ſeiſin pl. 1.) a Deed of Bargain and Sale acknow⸗ 
Sale inrolled, lęedged by the Bargainee and inrolled, by which a Term fo? 


may be given 


in Evidence Pears was aſſigned, was given in Evidence without any Pꝛock 


without pro- ave of the Bar gainozs Sealing and Delivery thereof; wn - 
* a '4 | 


vingtheExe- _ 5 
cution, | 


ont. a. mc « - ©, ee el [ 


EVIDENCE 286 


Debate it was allow'd per Holt C. J. and Eyre J. & tot. Cur. Fox 

the Acknowledgraent of the Party in a Court of Recozd, oz befoze 

a Maſter extraozpdinaty in the Country (as this was) is good 

Evidence of it's being ſealed and delivered ; and ſuch an Acknow. Co. Lit 3b. 
ledgment eſtops a Man from Pleading Non eſt ſactum. Allo 9. Lr 7. a. 
Intollments of Deeds on the Statute are admitted every Day Coliatyh. 
in Evidence without Titneſſes of the Sealing and Deliverp; | | 
and 5 i the 1 which gives it Credit, and not 

it's Operation ntents. Allo they held a (wo 

Deed inrolled good Evidence, un cent of © 


Dominus Rex werſ. Paine. Hill. 7 Will, II. KR. ,,., 


| | Carth. 45. 
N an Jnfozmatſon ko; a Libel againſt the Government, Not F e 4% 
guilty being pleaded, upon Trial the Attozney General offered * oi Pp 


= 4 J ö 7 
EW ; 


in Evideuce Depoſitions taken befoze a Juſtice of Peace relating fice, De 
to the Fact, the Deponent being ſince dead. Et — Cur. —— OO 
Advice with the Juſtices of the Common Pleas, Jn Caſes of Fe. denes only 
lony ſuch Depoſitions bekoze a Juſtice, if the Deponent die, may '*,**10"y- 


be uſed in Evidence by the Statute 1 & 2 Ph. & Mar. c. 13. But : V1 33: 


this cannot be extended farther than the particular Cale of Fe. ©! 
lony, and therefoze not to this Cale. * Ante, 278. 
| Oſt, 286. 

1 Lev. 180. 


Stainer verſus Burgeſſes of Droitwich. Mich: 
7 Will. III. B. R. 


A* Jſſue was directed out of Chancery, wherein the Queſtion (5. 
was, CUhether by the Cuſtom of Droitwich Salt⸗Pits 4 general 
could be ſunk in any Part of the Town, oz in a certain Place 5 A. | 
only? And upon the Trial at Bar Cambden's Britannia was of: l 
fered in Evidence, but refuſed ; ko; the Court held, That a gene- ter relating 
ral Hiſtozp might be given in Evidence to pzove a Pattet relating do fes 
to the Kingdom in general, becauſe the Nature of the Thing te: veral; other: 

quires it; but not to pzove a particular Right 02 Cuſtom: So in vie of, 
the Caſe of St. Katharine's Hoſpital, Hale C. J. allow'd a Ch1o- «oa 
nicle to be Evidence of a particular Point of Hiftozy in Edw. III. 8 Ned. Cates 
Time: So a Pear-Book map be Evidence to pzove the Courſe of .““ 
the Court; yet in this Caſe it was admitted, That Heralds Books sir Robert 
are good Evidence as to Pedigrees, and Pariſh⸗Regiſters as to uy ng 
Births and Marriages, upon the Nature of the Thing; and it nete. 
was ſaid that in the Exchequer the Queſtion being, Whether Books: 

the Abbey de ſentibus was an inferto2 Abbey, oz not? Dugdale's Bern of 4 
Monaſticon Anglicanum was tefuſed fo: Evidence, becauſe the Wilkinson. 
9igtnal Recozds might be had in the Augmentatfon Office; 2 Plow. 426. 
N. B. In this Cale was cited a Caſe about twelve Pears befoze at, 
of Neale and Fry, where a Deed was produced to be made 1 Ph, 


Oo & Mar: 


IO OI ER 


EVIDENCE 

| & Mar. wherein all the Titles were given Philip, which be uf 
= alter the Surrender of Charles. the Vth. Now dhe Charles hay 
Far. 129. then ſurrend2ed, pet Philip did not take thete Tikles:upon him tilt 
3 dio 6 that Surrender had been received by the Council of Spain, which 
355 was ſir Months after; (ſa that the Deed muſt needs have 

; Lev. 25 foged; and to pave the Time of receiving that Surtendet, Chen 
223. nitles were pꝛoduced and admitted as Evidence. 


282 


Arn... 


( 10. ) 


Anonymus. Paſch. 8 Will. III. B. KR. 
N N an Adion on the Caſe fo: Boney had and received to the 


to = Plaintiff's Cle, upon the Evidence it oppeared, That the 
is not Evi- Plalntiff's TUife was Exetutrix, and that the Money was paid 
dence to. ta the Defendant as due to her; and the Plaintiff was nouſuited 
maincaiv becauſe the Action. ought to have been b20ught by Pusband an 
Money re- (life as Executrir, fo2 it bet! paid without any Authogity from 
ceived '0 the Husband, it remains as a due to the Executtix; and if 
Hubs" the Husband dies, the CUlite map wing an Aion fo2 it; but if 
Cro Car. 417. the Money had been recefy'd by Authozity from the Pysband, then 
Noll Kep. It bad been as bis Receipt, aud as his Boney, and the Aion 
312 might well have been bzought in bis Mame, and the Money 
Nene. , would have been Allets in her Hands. 5 e 


Feme 57. 


Middleton verſus Fowler 5 al. Mich. 10 Will. III. 
Coram Holt C. 7. At Niſi Prius. 
(11. 


Maſter of = A N Aion upon the Caſe upon the Cuſtom of the Realm was 
— 1 brought againſt the Dekendants being Matters of a Stage 
able fox Coach, and the Plaintiſt ſet forth that he took a Place in the 
Goods lot. Coach fo2 (uch a Town, and that in the Journey the Defendants 
ver, uole by their Negligence loſt a Crunk of the Plaintick 3: Upon Bot 
the Maſter gllilty pleaded, upon the Evidence it appeared, That this Trunk 
bee Car. was delivered to the Perſon that dzove the Coach, and be p20- 
riage of miled to take Care of it, and that the Crunk was loff aut of 
_ Goods , the Coachman's PoſſeMon ; and if the Master was chargeable 
: Mod. 323. with this Action was the Queſtion, Holt . J. was of Opinion, 
3 Lev. 258. That this Action did not lie againſt the Maſter, and that a Stage- 
z pant; 5, COachman was not within the Cuſtom as a Cartier is, unleſs 
2 Salk. 423, (UCh as take a diſtinck Puice fo2 Carriage of Goods as well as 
. 4:6, 449% Perſons, as Waggons with Coaches; and the Money be given 
41+ 44% to the Dziver, pet that is a Gzatuity, and cannot hing the Pater 
4 Leon. 123. within the Cuſtom: Foꝛ no Maſter is chargeable with the aus 
1,50». 29 of his Servant, but when he acts in Execution of the Authozity 
Palm. 534. + {Ven by his Maſter, and then the At of the Servant is the Ai 


z Cro. 202- of the Malter; aud the Plaintiff was nonſuited. 


9 


—_ 


Dominus Rex werſies Whiring, 9 10 Will. III. 
Coram Holt C. 5 At Niſi Prius, at Guildhall. 72 . 


EV1DENCE 265 


— 


N an Jnfozmation againſt the Defendant fo2 a Cheat, upon 984 
Trial the Fact appeared to be, That he had a Pzomiſe of a d fc, 


Note fo2 5 1. from his Mother iu⸗Law, and by ſome flight got her Cheatinpro: 
hand to a Note of 1001. Et per Holt C.J. The Mother cannot be £2" 


Note ent 


a (Uitneſs, being concerned in the Conſequence of the Suit, which U. cannot be 
is a Means to diſcharge her of the 100 1. Fo tho' the Gerdid upon * Wimeß. 


Poſt, pl. 20. 


this Inkozmation cannot be given in Evidence in an Action upon the post, 286, 


| 


by the Deed, dec. is no Evidence to pꝛove the Perjury 02 Fozgery, - 4» - -- 4 


Note fo2 the 1001. pet we are ſure to hear of it to influence the Jury; 257: 
and he ſaid he could not diſtinguiſh this-from the Caſes of Perjurp aun 5+7- 


Raym. 191. 


'o2 Foꝛgerp, where the Party, whole Intereſt is defeated oz p2e lubiced Hob. 91. 


Smith ver. Sir Richard Blackham. Mich. 10 Will. III. 
Coram Treby C. 7. At Niſi prius, at Guildhall, | 


RE BVY C. J. An Heir apparent may be a Witneſs concern - 3. 


Heir at Law 


ing the Title of the Land, but a Remainder Man cannot, wo be Wit: 


fo2 he hath a pzeſent Eſtate in the Land; but the Peirchip of the n. nels of the 


Helr is a mere Contingency, The particular Caſe was this: 1 


The Heir of a Bankrupt was bꝛought to pꝛove a Debt due to him _ not. 
in an Aion by the AMgnee, and objeaed that the Surplus of the . . 
real Eſtate (which is only to come in Aid of the perſonal Eſtate) 
being to go to the Bankrupt and his Heirs; the Hetr by Swear⸗ 
ing as to the perſonal Eſtate has this Benefit, that he diſcharges 
the real Eſtate as to ſo much: But the C. J. allowed him to be a 
(Uitneſs, ſaping that was too remote a Contingency. 
Tenant in Tail, Remainder in Tail, he in Remainder cannot 
be a Witneſs concerning the Gn of theſe Ay 2 be bath an 
Eſtate, ſuch as it is. IE 


Ford ver. Ho kins. Hill. 1 25 Will. III. aun Holt, 
"ane Mrs Niſi Prius, at Guildhall. 


ROVER fox and p ben; upon Evidence it ap⸗ a, 15 ) 

peared, That the Plaintiff had given the Tickets in queſtt- ;,;\ _ 
on to a Goldſmith to receive the Money due on them ; Chat ſome Tickers of a. 
Payments were due, and ſome were nat; that this Goldſmith had 25 b. and., 
received Tickets of the Oefendant, and given a Note to pay him Tickers to E. 
lo many: Million-Lottery-Tickets ; That the Plaintiff's Tickets for his oun, 
were delivered to the Defendant by the Goldlmith upon this Note. + up; Hawa 


It was infiſted on, that this Mote under the Goldſmith's Dand, againſt B. 


_ could be no Evidence againſt the Plaintiff, * but it was read. 


And Hole Chief/ Juſtice lad, That the Way- and Banner ol goldinit's 


Trading is to be taken Notice of, and the _beſt Þ2oof, that the ;, evidence 
Nature of the Thing will affozd, is only required ; When Gold- 1 prof 
lmiths give their Motes no Witneſſes are by; and their Notes P 12% 


(0 pay Yoney 02 Tickets are Evidence of the Receipt of Money. Mod. Caſes 
Oo 2 If 225, 248. 


284 EVIDENCE. 
Jf Yonep ts ſtoin and patd to another, the Owner of the Money 
tan have no Remedy againſt him that received it: But ik Ban 
Notes, Exchequer-Motes, 02 Million-Tickets, 02 the like, ate 
ſtoln oz loſt, the Owner has ſuch an Intereſt 02 Pꝛoperty in them, 
Ante, 126. ag to bring an Aon into whatloever Hands they are come: 930, 
| ney v2 Caſh is not to be diſtinguiſhed, but theſe Notes oz Sillg 
ate diſtinguiſhoble, any cannot be reckoned as Caſh, and they have 
diſtin Barks and Numbers on them. He agreed in this Cafe, that 
tf the Exchequer oz any pzivate Perſon had paid to the Goldſmith 
the Money oz the Tickets, it would have been a good Payment 
againſt the Owner z tat whether it would be ſo where Tickets not 
ie are bought koz a valuable Confideration, he doubted; but as the 
Coll was, the Goldſmithhaving Tickets ok the Plaintiff, and of the 
ekendant, the Delivery of the Plaintiff s Tickets to the Defeq: 
dant was no Change ok the Pzoperty, 62 any Conſideration ; fo; 
tho' the Owner gave the Goldſmith Power to receive Money fg) 
the Tickets, he did not give him Power to change them fo? other 
Tickets: And accozdingly a Cerdit was given fo? the Plaintiff. 


Gallaway verſus Suſach. Trin 12 Will, II. B.R. 


Ly deni. IN Debt fo Rent, if the Defendant plead Levy per Diſtreſs 
Kroll, Er fie 1 & fic non debet, a Releaſe 02 [Payment is good Evidence; 
non debe, fa} it p2oves there is no Debt, and that is the Iſſue. Vide 
Roof is Cro. El. 140. which agrees; but if the Defendant plead Raſure 
good Evi- & fic non eſt factum, nothing elle is Evidence but Baſure, Per 
ee d Re. Holt C. J. 
ſure. 


Thurſton verſus Slatford. Mich. 12 Will. III. B B. 


IG] 8 in C. B. upon an Indebitatus Aſſumpſit fo? 5 1. received 
Sons 2i- U to the Plaintiff's Ale, being Fees of the Office of Clerk of 
ven in Evi- the Peace of Oxfordſhire: Upon Non Aſſumpſit *twas tnſifted on 
cence 0 that the Platntiff had kozketted hes Ochce by not qualifying himſelf 
Plaintiff had accozding to Law: They ſhewed he was admitted in April, and 
not ger pꝛoduced the Recozd to pꝛobe he had not taken the Oath 3 The 
U. Oe Plaintiff offered a Bill of Exceptions to this Evidence, which 
void, Was bought into B. R. with the Recozd by CUrit of Erroz, and 
| Vit ante, Holt C. J. (aſd, That if a Judge admits that foz Evidence, 
which ts not, the other Side cannot demur fo? that Cauſe; but 
muſt tender a Bill of Exceptions: But He held that this Reco? 
was Evidence: That indeed, ik there be a'Miſ-entry, it might be 
ſuppited and cozreded by other Evidence ; fo2 he ſhould not be 
concluded by the Miſtake'o2 Negligence ok the Officer, but Mill it 
is a Recowd, and ſome Pꝛook, tho' not 'a'compleat zoo, — 


* 


. 


might be left to the Jury. pe remembered a Caſe where the The Mater 
cniverſity of Oxford entitled themſelves to a Pyeſentation by a f edel 
ConviXion of the Earl of Shrewsbury fo2 Reſcuſancy, and upon proved. 
giving ſome Evidence that the Kecozd was loſt, the Univerſity 

was permitted to pzove the Effet of it by other Evidence: Judg: 

ment afterwards was given on another Point, 


Blainfield verſus March. Mich. 1 Ann. Coram Holt 
C. 7. At Niſi Prius at Guildhall. 


HE Plaintiff bought Trover as Adminiſtratsz, and de- ( 

clared upon the Poſſeſſion of the Jnteſtate ; and upon Not 5. art. 
quilty pleaded, at the Trial the Counſel foz the Defendant offer. Aden 
ed to give in Evidence, that the pꝛetended Inteſtate made a Mill cor on the 
and an Executoꝛ; but Holt C. J. over · ruled it, and took this Di- ponts, 
verſity, That where an Adminiſtratoꝛ bꝛings Trover upon his own Defendant 
Poſſeſſion, the Defendant map give in Euldence a Will, and an ange give 
Executo2 upon Not Guilty ; otherwiſe if it be on the Poſſeſſion . Willen rde 
dant ought to plead it in Abatement, and if be does not, be ſhall viſe if 


on Admini- 
not give it in Evidence. 3 4 ſtrator's own 
Poſſeſſion, 2 Salk. 555. Far. 129. Ante, 281, 283. Mod. Caſes 248. 


Price verſus the Earl of Torrington. Trin. 2 Ann. 
Coram Holt C. 7. At Niſi Prius at Guildhall. 


"T H E Plaintiff being a Biewer. bzought an Action againſt the . 
Earl of Torrington fo2 Beer old and delivered, and the Bes act. 

Evidence given to charge the Defendant was, that the uſual May vere. 

of thePlaintiff's Dealing was, that the Dꝛaymen came every Night 

to the Clerk of the B2zew-houſe, and gave him an Account of the 

Beer they had delivered out, which he let down in a Book kept * 

to; that purpoſe, to which the Diaymen let their pands, and that ats 722 

the Dꝛapman was dead, but that this was his Pand (et to the Mod. Cate. 

Book; and this was held good Evidence of a Delivery; other .“ 

wiſe of the Shop-Book it ſelf ſingly, without moze. x 


Ford verſus Grey. Hill. 2 Ann. B. K. 


N ExQment on a Trial at Bar, the Statute of Limitations (1, __ 
was inſiſted on, and theſe Points were ruled, per Cur. What Pollet- 


ſion or Entry 


iſt, That the Poſſeſſſon of one Jointenant is the Poſſeſion of will prevent 
the other, ſo far as to pzevent the Statute of Limitations. chats of 

adly, That a Claim oz Entry to pzevent the Statute of Limb Nod. cars 
tations muſt be upon the Land, . unleſs there be ſome ſpectal Rea- 44, 5. O. 


ſon to the Contra. pr 1 
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"EVIDENCE. 


3dly, Ik one makes an Anſwer in Chancery which is pzejuns. 
cial to his Eſtate, it may be given in Evidence againſt him, but 
; not againſt his Altenee, Ve tg by 1 
Reciral of Athly, That a Recital of a Leaſe in a Deed of Releaſe is goo) 
Releaſe is Ebidence of ſuch Leaſe againſt the Releaſo2 and thoſe that claim 
Evidence, under him; but as to others it is not, without pꝛoving there was 
ane Salt ſuch a Deed, and it was loſt and deſtroyed. 
ERR” Ik one Jointenant levies a Fine, it ſevers the Jointure, 
Jointenancy. but does not amount to an Duſter of his Companion, 


Domina Regina verſus Mackartney & al. Mich. 
ws + ay. x. 35S | | '4 2 Ann. B. R. 12 f 
Mod. Caſes | 


i. being | NdiQment fo2 a Cheat done to J. S. by impoſing upon him a 
cheated,may 1 Quantity of Beer mix'd with Uinegat and O2ounds of Coffee 
ve « wimme's fox Port ine; one of the Defendants pꝛetending to be a Byoker, 
Fact on the and the other a Portugueze Merchant, fo2 the better carrying on 
Indictment. of the Cheat. Et per Holt C. J. J. S. was allowed to be a (Ut. 
Ade, 13. neſs to pꝛobe the Fact upon the Trial, fo2 in ſuch pzivate Tran 
Far. 129. Afions no Body elſe can be a Witnels of the Circumſtances of 


« Sid. 431. the Fact, but he that lufters, 


2 Keb. 572. 
19 
8 ITilley's Caſe. Mich. 2 Ann. C. B. 
5 * N a Trial at Bar fn C. B. this Point aroſe, viz. Depoſitions 
— had been taken in Chancery in perpetuam rei memoriam, and 


rei memo- ft happened afterwards that the Inheritance of the ſame Land de⸗ 
Eoldence ia (cended to thePerſon, who was (won as a CUitneſs, and he was 
any Caſe as NOW a Party to the Suit in Ejetment ; and the Queſtton was, 
long 8 CUhether theſe Depoſitions could be read in the Cauſe 2 Trevor 
nee. C. J. held, That they ought; fo2 that he was diſabled to give Evi- 
Ante, 278. Dence by the Act of God; ſo that twas in effet the ſame Thing 

| as if he were dead. Tracy and Blencow contra. Hereupon Tracy 
vide Lilly's Came into B. R. to ask the Opinion of the Court, and the Court 


fri Pare agreed they ought not to be read ; fo2 per Holt C. J. The only It 


: yo „Parties till after the Death of the CUitneſs, who is to appeat 
and give his Evidence viva voce, ſo long as he lives: Muchlels 
can they be read in this Caſe where the CUitneſs himſelf is Parte 


* 


To which Trevor C. J. agreed. 


4 1 14). dai 


EVIDENCE. 287 
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— 


Martyn verſus Hendrickſon. Hill. 2 Ann. Coram 
Holt C. 7. At Niſi Prius at Guildhall. 


P. an Action on the Caſe fox Managing the Defendant's Ship 1. 
do negligently, that it ran over the Plaintiſf's Barge, the . are i 
Declaration ſet foath. that he was poſſefled of the ſaid Barge, for running 
inden with divers Goods and Berchandizesz and, iff, Holt C. J. plan. 
would not ſuffer the Pilot to be a Witneſs ; becauſe he was an- arge ich 
fwerable, if faulty in Steering, to the Baſter. 2dly, He would bis Ship. 
not ſuffer any Damages to be recovered fo2 the Goods, becauſe * 
not let fozth- particularly, faping, they oughr to be ſet fo2th ſpe⸗ 

cially, as where an Action is bzought fo2 burning his Houſe : So 

tn Cale fo2 Moꝛds, per quod the loſt her Marriage with J. S. & 

aliis Perſonis, he (aid he would not ſuffer them to give in Evidence 


a Loſs of Parriage with any Body but J. 8. 


Anonymus. Mich. 3 Ann. B. R. 


ER Holt C. J. Jn a Caſe in my Low Hale's Time, between 8 
Combe and Mayo, a Counterpart of an ancient Deed was not Evi- 
admitted as Ebivence of the Deed, and the Special Gerdick (130500 es 
was dzawn up as finding the Deed with a prout patet by the Caſe of a 
Counterpart, which he (ain was done ta pzeferve the Pꝛece⸗ On. 
dents; and now by oll the Court, The Counterpart of a Deed, 5104. C5 
without other Circumſtances, is not ſufficient Evidence, unleſs 225. 243. 
in Caſe of 2 Fine, in which Caſe a Counterpart is good Ebi Far % 
dence of it (elf. 1 3 Keb. 477. 


Watſon werſus Sparks. Mich. 5 Ann. B. R. 


: | Kd ( 24 

1 Treſpaſs quare clauſum fregit, Not guilty was pleaded, and 7» reſp 

on Trial the Defendant gave Evidence, That it was in a 97 e B. 
Highway. Et per Cur. 'Tis a Special Juſfificatian and ought fendant can- 
not to be allowed ta be given in Evidence on the General Iſſue. desert. 
Holt C. J. ſaid, Jn Caſe ko; Difturbing the Plaintiff of bis Com- che Placcus; 
mon, upon Not guilty pleaded, he had known the Defendant per- = High»ay. 
mitted to give in Evidence, that he had a Right to Common there; x 


2». 


but he never thought it right, and never allowed if, | Co. Lit. 53.94 


283. 4. 


Charnock's 


288 
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Charnock's Caſe. 
( 25) 


On Indict- Harnock was indicted fo? that he the oth of February 

. „ . -. g » N 3 
ment, Evi- ( 9 Will. 3. & diverſis aliis diebus & vicibus tam antea quam 
dencs he poſtea, in the Pariſh of St. Clement Danes, did traiterouſly can. 
Fac done at {Pfre to kill the King. Et per Holt C. J. Evidence map be given 
_ A ons of a treaſonable Conſpiracy, &c. at any Time befoze oz after the 


not «ker the Time alledged in the Jnditment : 
and at any iſt, Becauſe tis only a Circumſtance and of Fozm: Some 
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e in that Day mult be alledged, but it is not material. 
dur)?  2dly, The Indictment lays it to be at divers Days and 
Times, as well befoze as after, and thereby compzehends what 
was done laſt Pear, as well as this; and as the Evidence map be 
of Matters befoze that Time, ſo it map be of Matters alſo at 
any Time after the Time ſpecified in the Jndi#ment, p2ovided it 
Co. Lit. zo. a. be not after the Time the Jndi#ment was found; neither is the 
one. Cafe. Evidence tied up to the Place; fo2 it map be of any Place, p20- 
see, vided it be not out of the County; and co it is of all criminal 

Caſes, Vide Charnock's Trial, fo. 19, &c. 


Wright verſus Sharp. Paſch. 7 Ann. B. R. 75 


( 26.) Co2pozation-Book was offered in Evidence at the Aſ3es to 
bod on 4 X P20ve a Member of the Coppozation not in Poſſeſſion, and 
be rendered refuſed. No Bill of Exceptions was then tendered, noz were the 
wa _—_ Exceptions reduced to wiiting z fo the Trial pꝛoceeded, and a Ger- 
3. ©  dict was given fo2 the Plaintiff, Mert Term the Court was mov'd 
2 Inſt. 427. fo2 a Bill of Exceptions, and it was ſtirred and debated in Court. 
F.N.B. a. N. Tt was urged, That the Law requires quod proponat exceptionem 

ſuam, and no Time is appointed fo2 the Reducing it into wziting, and 
the Party is not griev d till a Aerdict be given againſt him, and the 
ſame Memoꝛp, that ſerves the Judges fo2 a new Trial, will ſerve 
fo2 Bills of Exceptions. Vide 2 Inſt. 437. N. B. 21. 540. b. Vet. 
Intr. 96, 136. Raymond 405. Brownl. Red. 433. 2 Lev. 236. 
Stat. Weſt. 2. c. 31. On the other Side it was ſaid, That this 
Pꝛactice would p2ove a great Difficulty to Judges, and Delay of 
Juſtice; that the Pꝛecedents and Entries ſuppoſe the Exception 
to be wzitten down upon it's being diſallow'o, and the Statute 
ought to be conſtrued ſo as to pꝛevent Jnconvenience ;- beſides the 
C{702ds of the Act are in the pzeſent Tenſe, and lo is the Crit 
kozmed on the act. Holt C. J. Jf this PzaTice ſhould pꝛevall, 
the Judge would be in a ſtrange Condition: He fozgets the Ci 
ception, and refuſes to ſign the Bill, ſo an Aﬀton muſt be 
brought: You ſhould have inſiſted on pour Exception at the 


I Trial: 
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Trial: You waive it if pou acquieſce, and Wall not refozt back 


to your Exception after a Uerdii againſt you, when perhaps, if 
you had ſtood upon your Exception, the Party had other Evt- 
dence, and need not have put the Caule on this Point: The 
Statute indeed appoints no Time, but the Nature and Reaſon 
of the Thing requires the Exception chould be reduced to 
(Uriting when taken and diſallowed, like a Special Aerdid, oz 
a Demurrer to Evidence; not that they need be d2awn up in 
Fozm; but the Subſtance muſt be reduced to wziting while the 
Thing is tranſaftng, becaule it is to become a Recozd: So the 
Motion was dented, 


= 


Hern ver. Nichols. Coram Holt C. J. As Niſi Prius. 


N an Action on the Caſe fo; a Deteit, the Plaintiff ſet koꝛth, ( 44. 
That he bought ſeveral Parcels of Silk fo: —— Suk, peel obne 
whercas it was another Rind ok Silk; and that the Defendant * — * 10 
well knowing this Deceit ſold it him foz —— Silk: On Trial, Eeidence t 


vidence td 


upon Not guilty, it appeared that there was no actual Deceit in charge the 


the Dekendant who was the Merchant, but that it was in his Merchant i 


| ai 
Factoz beyond Sea: And the Doubt was, Ik this Decctt could Pete. 


charge the Merchant? And Hole C. J. was of Opinion, That the Brook Aion 
Perchant was anſwerable fo2 the Deceit of his Fadoz, tho not gi. 8 cen.” 
criminaliter, pet civiliter; ko; (eeing Come Body muſt be a Loſer Ante, 272: 
by this Deceit, it is moze Reaſon that he that employs and puts 

a Truſt and Confidence in the Deceiver, ſhould be a Loſer than a 


Stranger: And upon this Opinion the Plaintiff had a Aerdic. 


Anonymus. Coram Holt C. 1 At Niſi Prius. 


I Trover fo: Money the Caſe was upon Evidence, That the  .s. 
Plaintiff's Son had a general Authozity from his Father to son took che 
receive and pay out his Father's Money. The Son took a Vll deere do. 
fo2 Money due to his Father, and recetv'd it without a partitulat ic ! H. and 
Authozity fo2 that Purpoſe, and this Receipt was with an Intent che Son's E- 
to imbezil and ſpend it; but he gave a Receipt as fo: Money vidhncs a6- 
had to his Father's Ale, and this Money was given to the Defen. Trover a- 
dant. The Queſttons were, iſt, Tf the Son could be a Tttneſs ay H. 

in this Caſe to pzove the Delivery? And, 2dip, CUbether the Fa: Far. Lion 
ther could maintain an Action of Trover ? Holt C. J. was of Mod. Caſes 
Dpinion, That the Son might be admitted as a good (Witneſs, 3. 30. 
his Teſtimony being. coxrobozated by other Circumſtances; and « Lev. 282. 
that the Adion was matntainable ko; the Father, fo? that the ge. M4 Case 
neral Authozity that the Son had to take his Father's Money, 

made the Receipt of the Money to be to his Father's Uſe, and a 
good Diſcharge of the Debt, lo as that the Father could not avold 


Pp - the 


I” _ EVIDENCE © 


— 


the Payment, and charge the Perſon that paid the Money wit 
an Acklon; and then, if the Payment was a good Diſcharge, it i 
Reaſon it ſhould be his Monep, and the Poſſeſſion of the Son ig 
r vent. 52- the Poſſeflion of the Father, the Son being to this Purpoſe ag 
k Keb. 588, bis Father's Servant; and accozding to this Opinion the Plain, 
2 Salk. 655. tiff Had a Uerdict, but he ſatd he was willing to have a Caſe made 
of it; but the Defendant acquieſced in his Opinion. 


Brown werſus Hedges. Trin. 7 Ann. B. R. 


3 I Trover, upon Not guilty pleaded it appear'd in Evidence, 
of a Trover 1 Chat the Defendant was Tenant by the Curteſp of Lands in 
inMiddl-ſex, Ireland, aud had cut down and ſold the Trees off the Eſtate, 
and Proo! "' ard that the Reverſion belong'd to the Plaintiff and two other 
land, good. Iii Copatcenaryt pon a Cale made fo2 the Opinion of the Court, 
Kirch: 230- it was reſolv'd; ft, That in local Ations, as in Trelpaſs quare 
Cro. El. 667, Clauſum fregit, the Plaintiff cannot pzove a Treſpaſs but where 
Co.Lit,2$2.b. he laps it, no2 lap it in any other Place than inhere it is; but it 
One Jointe- 1S Otherwiſe in Actions tranſitow, as Trovec: Ergo, Here he 
nant, &c. map lay the Converſion here, and pꝛove it in Ireland. Vide Style 
8 331. 2dlp, One Jointenant 02 Tenant in Common, oz Parce: 
ainft his HET, Cannot bzing Trover againſt another, becauſe the Poſſeſ- 
mpanion, ſion ok one is the Poſſeſſion of both; if he does, it is good Evt- 
2 * dence upon Mot gatlty: But if one Jointenant dings Trover 
Stranger; and Againſt a Stranger, in that Cale the Defendant map plead it 


it is only 


Rad 314 1 in Abatement, but cannot take Advantage of it in Evidence. 
p eadable in 
Abatement. 2 Lev. 113. Cro. El. 544. | 


Blackham's Caſe. Hill. 7 Ann. Coram Holt C. f. 
At Niſi Prius in Middleſex 


(30). N Trover upon Evidence at a Trial befoze Holt C. J. at the 
Senence of | Sittings in Middleſex, the Cale was, The Plaintiff pod 
Court in a the Goods to be in his Poſſeſſion, and to be taken away by the 
cone writ, Dekendant: The Defendant chew d that theſe were the Goods of 
diction, is Jane Blackham in her Life-time, and that the Defendant had ta- 
eee A ken out Letters of Adminiſtration to her, and ſo was entitled to 


1. pn the Hoodg: Upon this the Plaintiff pzoved that ſome few Days 


tried; other- befoze her Death, ſhe was actually married to him; and in an- 


wiſe of a 


alder: [wer to that it was inſiſted that the Spiritual Court bad deter- 
Matter. mined the Right to be in the Defendant ; foz they could not Have 
granted Adminiſtration to the Defendant, but upon ſuppoſing 

there was no (ſuch Marriage, and that this Sentence being ok a 
Matter within their Jurisdicion was conclaſive, and could not 
be gatn-ſaid in Evidence. Et per Holt C. J. A Matter, which 
das been directly determined by their Sentence, cannot be galn⸗ 
lald: Their Sentence is concluſive in (ſuch Caſes, and no 


3 Evidence 
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EVIDENCE. 2.91 
Evidence (ſhall be admitted to pꝛove the contrary ; but that is tobe 

intended only in the Point directly tried; otherwiſe it is if a coll: 1 Lev. 235, 
teral Matter be collected oz inferred from their Sentence, as in * 
this Caſe, becauſe the Adminiſtration is granted to the Defen- Raym 355 
dant, therefoze they infer that the Plaintiff was not the Jnteſtate's * 3$7- 
Þusband, as he could not have been taken to be, ik the Point 

there tried had been married oꝛ unmarried, and their Sentence had 

been, Not married. 


Lady Dowager Lindley verſus Lord Lindſey. Mich. 
8 Ann. B. Kk. 


N Ejectment the Plaintiff made Title by a Recovery in Dower, (31. 
and pꝛoduced in Evidence the Recozd of the Judgment, the ener 

Habere facias ſeiſinam, &c. The Defendant offered to p2ove a rery inDow- 
Term of ninety-nine Pears ſubſiſting, and that pꝛioz to this Ti- er Defendant 
. tle, but it was diſallowed; ko; if he had pleaded this in Bar of the — 
Writ ok Oower, pet the Plaintiff muſt have recovered with a Ceſ- of Years 
ſet executioz and the Defendant had a pꝛoper Time to have plead- 27:90 be 
ed it then, and has flipp'd. his Oppoztunity : Allo a Chattel-Jn- . and a 
tereſt was at Common Law bound by a Recovery in a real Aﬀion, loved. 
lo that the Demandant had an immediate Execution, without Re: Ine 234. 
gard to the ſubſiſting Term: And tho' by the Statute I. 8. a 26 
Termoꝛ may falſify, yet it muſt be the Ter moz himſelf, and not Leon. 92. 
another fo2 him. TOR 


Savage's Caſe. Coram Trevor C. 7. At Niſi Prius. 


12 Aſſumpſit upon a Note foz 10 l. 158. given by the Defen- an 
dant to the Plaintiff, and Non Aſſumpſit pleaded, upon Trial Jon after O- 
the Plaintiff pꝛoduced and pꝛoved the Mote. The Defendant in risinal, in ©- 
Diſcharge of himſelf pꝛoduced the Recozd of a fozeign Attachment, enen. 
wherein the ſaid Debt was attached by the City⸗Pꝛoceſs fo? the before Orlen. 
Satisfaction of a Debt demanded there of the Platntiff, and was a, ugg 
there condemned: And it was ruled by Trevor C. J. That this nonaguoy- 
was a good Diſcharge ; but that if the Plaintiff in this Action 6. 

could have ſhewed the Dziginal, wherein he declared, to be pzece- te 
dent to that Attachment, ſo that it had appeared that this Court 280. pl. s. 
was poſſeſſed of an Action ko; the Demand of this Debt befoze it 

was attached, then ſhould the Plaintiff have recovered his Debt 
notwithſtanding ſuch Evidence; but the Oeclaration in the Re- 

cozd here was betwirt the Time of the Attachment and of the 
Condemnation. , + 
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Vide plus, Title Mitneſſeg. 


Excommunicato Capiendo. 


King verſus Fowler. Mich. 12 Will. III. B. R. 


N a Habeas Corpus the Return was, That Fowler was vide 30 
taken and in Cuſtody by a TUrit of Excommunicato ca- Excommu- 
piendo, and the Excommunication was in the Crit te. Jie, © 
cited to be pro quibuſdam cauſis ſubtrationis decimarum quibuſdam 
five aliorum Jurium Ecclefiaſticorum ; and becauſe this Return wag af beg 
incertain, the Court was moved that he might be diſcharged $ marum five 
and the Queſtion was, Chether this Return was incertain, and Jur. Ecele- 
whether that Jncerfainty would victate the Writ, &c? And the 1 
Court reſolved, I IRE OO J tainty. 
iſt, That the Return was uncertain ; fo that the alia Jura . 57. 
might be ſuch Matters as were out of theit Jurisdictton, and 
they ought to ſhew the Matter was within their Jurigdifion ; fo2 
— — the King's Courts are to be Judges, and not they them⸗ 
E 5 | 
2dly, The Cauſe of Excommunication muſt be let fozth in the Cove mußt 
Crit. At Common Law the Writ De Excommunicato capien- be —4— 
do was always general pro contumacia, not containing a ſpecial ce thestat. 
Cauſe : And the TUrit was retutnable in Chancery, and fotinded 5 Flas. 
on a Significavir 02 Certificate of the Biſhop, which Certificate 3 660, 
ſet foxth the Cauſe befoze, and the Party could not be diſcharged ; id. 89. 
but by Superſedeas in Chancerp, if the Cauſe were inſufficient : 3 
But now the Cauſe muſt be ſet kozth in the Crit De Excommu- yy 
nicato capiendo ft (elf, becanſe by the Stat. 5 Eliz, the CUrit is 
made returnable in this Court, which would be to no purpole, if 
the Cauſe were not to be let fo2th in the TUtit, and this Court 
Judge of that Cauſe. 05 
3dly, The Court held they might diſcharge the Party upon the 
Inſufficiency of the Return: Bekoze the 5th Eliz. there were no 
Dilcharges in this Court on Excommunicato capiendo's, but cro.Jac.213. 
where a Yan was excommunicate pending a Pzohibition : Now 2! „, 
the Cafe is alteted, foz this Court may quaſh the Writ of E.. 
communicato capiendo 02 award a Superſedeas, becauſe this 
Court are Judgeg of the Cauſe and have ft befoze them, and the 
Party cannot go into Chancery fo2 a Superſedeas now, becauſe 
the CAtit is returnable here. * | 


Ac⸗ 


\ 


294 Excommunicato Capiendo. 
Accowingly the Writ was quached, and this Special Entry 


made on the Habeas Corpus, viz. That the Party was diſcharge) 
becauſe the Writ De Excommunicato capiendo was quaſhed. 


nn 


Domina Regina verſus Hill. Paſ. 13 Will. III. B. . 
at "Bs Na Urit of Excommunicato capiendo the Recital of the Signi. 
Ante, pl. 1. ficavit was, That he was excommunicated fo2 not paying the 

Coſts in quodam negotio puerorum educationis five inſtrufQonis 

fine aliqua licentia in ea parte prius obtenta ; and the TUrit was 

;  quakhed fo2 Jncertainty, becauſe it might be a Teaching to fence 
pn! dance, and not Letters. 


Domina Regina verſus the Biſhop of St. David's. Mich, 
1 Ann. B. R. 


63. | 
Ante, 106, HE Defendant was taken upon a TUrit of Excommunicato 
+ 2 SINE capiendo, and being in Cuſtodp in Newgate payed a Ha. 


Excommu- beas Corpus, and was bꝛougbt into Court thereupon, and it ap- 
3 peared by the Return, that the TUrit of Excommunicato capien. 


not come in- do WAS not pet returnable : And the Court held, aſt, That one 


to B. * but taken on a TUrit of Excommunicato capiendo cannot come into 
y Habeas 


Crus, ang this Court but by Habeas Corpus; and if he be bzought in before 
chat nor be- the CUrit is returnable, he ſhall not be allowed to plead 02 move 
tore the Re- tg quaſh the Crit. | £ 
Proces, FF 2Dlp, The Writ of Excommunicato capiendo recites the Signi- 
Far. 56, 117. ficavit, which is in Chancery, but the TUrit is bzought into this 
Mod. Caſes, Court, and is tnrolled here befoze it goes to the Sheriff; which 
Inrollment is to inkozm the Court, that at the Return of the Ex- 
communicato capiendo, they map award farther Pzoceſs, as the 
Caſe requires, : N | 
Ante pl. 1. 3dly, It by the Recital of the Significavit it appears that there 
was no Cauſe fo2 the TUrit, the Court of King's Bench may 


quaſh it, and the Court of Chancery cannot, tho' the Significavit 


be there. 


Domina Regina ver ſus Sangway. Mich. 1 Ann. B. R. 


Far | op v8 Defendant was excommunicated pro quadam cauſa 


jactitationis maritagii, and taken upon a Capias with Pe- 
nalty, and bzought up by Habeas Corpus; and Mz. Cheſhire took 
two Exceptions to the UUrit ; iſt, That this not being one of 
the nine Cauſes mentioned in 5 Eliz. c. 23. no Penalty ought to 


have been in the TUrit. 2dly, That no Addition was given oe 
I S 


—— «0 


P 


jy" 


Ocfenvant 2 And the Court held, That foz any of the. nine 
Cauſes mentioned in the Statute there ought to go a Capias 
with a Penalty, and be an Addition in the Wrft z but in other 


Caſes 18 Addition was neceflary; and though there was a Pe- de Lill. 


nally, yet the Court would not diſcharge the Party of the P70. Cn. ca. 
ceſs, but diſcharge the Penalty only; though the Law was taken 197, 199. 
to be otherwiſe. heretofozez But that foz the Want of Addition 

in Caſes where that was neceffary, the Party ſhould be diſchar- 

ged upon Motion. 


E K N U fr ORS 


King verſus Ayloff. Trin. 1 W. & M. B. R. 


=» bought a CUrit of Etro) to reverſe an Attainder 8 


of High Treaſon of his Teſtatoz, and Holt C. J. doubt- Bl drive 
ed whether it lap fo2 the Executoz? Foz by Reverſal the verde my At. 
Blood and the Land is reſtozed, which is of no Advan- cinder of 


tage to him, and the Goods were fozfeited by the Conviction of Tecs. z. 
the Teſtatoz, and not by the Attainder: But the other thzee Ju owen 14. 
ſtices againſt him; fo? he is pzivp to the Judgment, and may have 5 Cent. . 
Loſs thereby, Vide 3 Cro. 225, 273, 339. FL GM 
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Whitehall verſus Squire. Paſch. 2 W. & M. B. R. 


12 an Adion of Trover by the Plaintiff as Adminiſtrato2 of J. M. ( 2.) 
fo2 a Gelding, on Not guilty pleaded the Jury found a Spe- Far) ing 
cial Cerdict, viz. That J. M. was poſſeſſed of the Geldtng, and cor cannot 
put him to the Defendant to paſture, and died Inteſtate: That bins Trove 
befoze Avminiſtration granted the Plaintiff deſired the Defen- + Aus 1 
dant to burp J. M. decently, who accowwingly buried him, and laid fen co the 
out 23 l. therein; whereupon the Plaintiff agreed, That the De- bene e be. 
fendant ſhould have the Hozſe in Part of Satisfaction of funeral fore Admi- 
Charges, and koz 131. Reſidue thereof gave him his Note; af- en 
terwards the Plaintiff took out Adminiſtration, and now bought Cart. * 
Trover koz the Hozſe; and Holt C. J. was of Dpinion, * 8. C. 
. ̃ = 


5 EXETOUTORS 


- 
— 1 i. ML. ts 


— 


Atton well lay; foz that the Defendant was a tozt Executoy, and 
the Plaintiff's Conſent,” when he had nothing to do, would not al. 
ter the Cale; koz if he had then releaſed, yet he might have taker 
Adminiſtration, and bzought an Action afterwardsz but Dolben 
and Eyre Juſtices contra, and the Defendant had Judgment, 


| Shelley's Caſe. Trin. | 5 W. & M. B. N. 


N an Action upon the Caſe againſt an Executoz, upon plene 

Rridanes adminiſtravic pleaded, thzee Points were declared per Holt 
Amine, C. J. 1ft, That the Plaintiff muſt pzove bis Debt, otherwiſe 
vit. he ſhall recover but a 1 d. Damages tho' there be Aſets, koz the 
Cre 1-215, Bled only admits the Debt, but not the Quantity. 2diy, That 
pl. 9. all ſperate Debts mentioned in the Inventozp chall be counted 
I LIL $74 Aſſets in the Executors Hands; fo? that is as much as to ſay 
Flond. 53” that they may be had fo2 demanding, uvleſs the Demand 0 
2 Roll. Abr. Reluſal be pzoved. 3dly, That fo2 Strictneſs no funeral Ex, 
9:6. 5.1- pences are allowable again a Creditoz, except fo2 the Coffin, 
Ringing the Bell, Parſon, Clerk and Bearers Fees, but not 


fo2 Pall o2 Oznaments. 


( 3-) 


Harding verſus Salkill. Mich. -5 W. & M. B.R. 


(4) | FF 
ae dent N Debt againſt the Defendant as Executoz, the Defendant 


| Exedutor, pleaded in Bar, That he was Adminiſtratoz: relying upon 


That he is Dyer 305. pl. 61. But the Court held it no Plea in Bar; 


Adminiſtra- 


tor inet ko; if an Action be bzought againſt an Adminiſtratoz by the 
in Bar, but JName of Erecutoz, and Judgment had therein, this Judgment 


EN may be pleaded in Bar to another Ackion bzought againſt him 


Styl. 385. as AdMiniſtrato?, 
1 Mod. 239. 


Newton verſus Richards. Paſch. 6 W. & M. B. A 
Rot. 67. 


4 Moi "4 | : : an * a | f 
Scire Facias OCire Facias upon a Judgment againſt the Teſtatoz was now 


2 ſued againſt his Executoz, who pleaded Plene Adminiſtra- 


the Tefator. Vit & nulla bona die impetrationis primi brevis de Scire Fa- 


Plene Admi- cias nec unquam poſtea. The Plaintiff demurred ſpectally, and 


niſtravit 


tow Hewed koz Cauſe that the Defendant did not ſhew how he 


men ing how, HQaD adminiſtrev; and. had Judgment; koz againſt a Judgment 
1 he ought to ſhew how he adminiſtred, but it had been good 


rer. on general Demurrer. Vide Mo. 158. All. 48, 3 Keble 25% 
Cer El 5. Keb. 736. 3 Cro. 575. 
1 Lill. 568. Fo 3 | 6.7325 [17-22 vil. 


r * 2 2 2 1 
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gillinghurſt verſus Speerman. Pal. 7 Will. III. B. R. 


F an Executoz has a Term, and the Pꝛemiſſes are of leſs Ga- (6. 
lue than the Rent reſerved thereon, -in an Action brought a. 1, Der 
gainſt him in the Debet and Detinet, he map plead the ſpecial Mat. Rent, Execu; 
ter, viz. That he has no Aſſets, and that the Land is of lels c. % 
Clalue than the Rent ; and demand Judgment if he ought not to ADs, 250 
be charged in the Detinet tantum. This Holt C. J. ſaid wag bat the Pre- 
his Opinion, and that Hale was of the ſame Opinion, and it was len Welte 
but reaſonable, becauſe an Executoz could not walve fo2 the Term than the 


only; fo2 he muſt retounce the Executoxſhip in toto oz not at Po 1) 
all. 161111 1 | . 
Vid. poſt 30). 1 Sid. 200. 2 Vent. 209, 210. 1 Mod. 185, 136. 


Williams verſus Crey. Paſ. 7 Will. III. B. R. Vide this Caſe in 
Title Action ſur le Cafe, Pl. 2. Pag. 12. 2 


Fooler verſus Cooke. Mich. 7 Will. IL. B. K. 


[Dao brought Aſſumpſit againſt the Defendant as Executoz; « *. ) 
Dekendant Petit judicium ſi ipſe ad billam præd. reſpondere 8 we 
debeat quia dicit, That Avmiiiftration was granted to him, in bet, vi. 2” 
which Caſe he ought to be ſued as Adminiſtratoz and not as Exe- Aion «- 
cutoz, and concludes Petit judicium i ad billam predic. reſpon- £212 Exe 
dere compelli debeat, &c. The Plaintiff demurred, and it wag that be is 
objeded, firſt, That he had not traverſed, abſque. hoc that he ad. anat. 
miniſtred as Executoz. 2 Browul. 184. Sed non allocatur: F 02 traverſe that 
it is better without a Traverſe, and the Plaintifſ's Dectaratis 


u he intermed- 


is well confefſed and avolded; koz an Intermeddling with the 1 
Goods intitles the Plaintiff to an Adion againſt the Dekendant, tion granted. 
and now he has ſhewed the Cauſe of his Intermeddling and upon 
what Account, which, if true, he ought-to be charged accopding- 
iy; 'tfs true, if he intermeddled befoze Adminiſtration, he map be 
charged as Executoz of his own Wrong, but that ſhall not be 
intended; koz all Acts are intended to be righttul till the contra- 
ry appears z and if the Caſe were (o, the Plaintiff ought to {reply = Vent. 180. 
it: A Traverſe would be impertinent; fo2 tho' the Declaration A ” 
ſuppoſes an Intermeddling, pet it does not ſuppoſe how no2 in 9 Ul. 6. 7. 
what Manner; and to deny an Intermeddling as Erecutoz de 7 © . 
ſon tort, is to traverſe that which is not alledged, Et per Holt 1 ur. 951. 
C. J. The Difference is between ſuing one as Executoz, as in vel. 115. 
this Caſe, fo2 then there needs no Traverſe, and ſulng one as 5e, bar be 
Adminiſttatoz to J. S. fo2 then, if the Defendant pleads he is an i; an Execu- 
Etecutoz, he muſt. ga on and traverſe abſque hoc that the (aſd re dle a. 
J.S. died inteſtate, and the Reaſon is, becauſe, unleſs there was zu taccnare. 
* 


Qq 


. . ” , — 
M4 * D 2 3 


- 


a dping Jnteſtate, no Action can be bzought againſt one as admi- 
1 niſtratoz, and to ſap he was made Executoz, is by Implication 
211, * only an Anſwer to the dying Inteſtate. 2dly, Twas objezey. 

That the Bill could not be abated upon the Concluſion of this 

Plea, which was to the Jurisdi#on of the Court, and not to the 
| Bill; and the Court inclined that every Plea ought to have its 
Proper Con- apt Concluſion, and that they ought not to abate the Plaintiff's 


cluſion in 


"Abatement. CUtit 02 Bill in this Cale, becauſe the Defenvant had not pzayedit, 


Powers verſus Coot. Trin. 9 Will. III. B. R. 

CS] | po £40) 

9 b L HE Plaintiff bought Debt upon an Obligation againſt the 
Cook. Defendant as Executrix of J. Ss. The Dekendant pleaded 
| 1 wh" ; that J. S. died Jnteſtate, and that Adminiſtration was committed 
14%. do her, & pet judicium fi ipſa ad billam prædict. reſpondere de- 
Debt — beat, &c. Upon this the Plaintiff demurred, and inſiſted that the 
ee. Defendant ſhould have traverſed, abſque hoc that the intermed. 
8. died In. dled befoze Adminiſtration committed to her; fo2 if ſhe did, ſhe 
reſtare, Jg. made her (elf liable as a tozt Executrix z and cited 3 Cro. 566. 
niſtrator, be $10, 102, 3 Leon. 197. Yelv. 115. Brownl. 97. Holt C. J. & 
need not tra- Cur, Such a Traverſe had been ill; fo2 ſuch Intermeddling is 
verſe rha:1-5 not alledged, and the Defendant ought not to traverſe that which 


beforeAdmi- the Plaintift doth not alledge in his Declaration. 


niſtration | 
granted. 


5 Bull. 25% Aſton verſus Sherman. Mich. 9 Will. III. B. R. 


1 ns ) 2 EB T upon a Bond againſt an Executoz; the Dekendant 
ix Judg. pleaded ſix ſeveral Judgments foz 1001. each, and that he 


ments is a HAD not Aﬀets ultra 101. which was bound by them; the Plaintiff 
. replied (everally as to five of the Judgments, that they were kept 
above five; On Foot by Fraud, and pzayed Judgment foz bis Debt and Da⸗ 
and che mages in the Concluſion of each Plea; and as to the ſixth he 
neck ique pleaded that the Defendant had Aﬀets ultra the 101. ſufficient, &c. 
upon the Et hoe petit quod inquiratur per patriam. Et per Holt C. J. it 
Riens u4i!4* was adjudged, firſt, That the Plaintiff may reply ſeverally as to 
ir is ill, käch, and that it is at his Election to reply to all, oz ſome, 02 
Poſt 312. Any one of the Judgments ſet up by the Executoz. But, 2dly, 
That the Plaintiff's Replication is W2ong in this, that he plead- 
ed as to five Judgments per fraudem, and as to the laſt, that he 
has Aﬀets ultra, concluding to the Country; fox when a Yan 
pleads ſir Judgments, he confeſſes Aſſets fo2 above five, ſo that 
it is an Allegation of what is already confeſſed, and dziving him ta 
an unneceſſary Jſſue thereupon 5 but becauſe there are P2ecedents 
this May, as 1 Saund. 336. the Platntiff had Leave to dilcon⸗ 
tinue, and afterwards amended on Payment of Coſts. | 
{PIN | * 
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ENXEGUT ORS. 
Dominus Rex verſus Sir Richard Raynes. Mich. - - , - + 
10 Will. III. B. R. 22 . A,, 
| | > * 2 , f E 1 1 
Mandamus iſſued to grant Pꝛobate of the Mill; the Owi⸗ 1. * — 
nary returned, That the Erecutoz was an ablconding Per- A „ 
ſon, incapax, &c. And this Return was held inſuffictent:; fo2 that 88 . Fi 
there is a Will is admitted, and ſince the Teſtatoz has thought Punerrefac⸗ 1 
the Executo2 a p2oper Perſon to be intruſted with his Aﬀairs, the zen.” 'V 
Owinary cannot adjudge him otherwiſe upon a Diſability by the becauſe in- 1 
Canon Law, foz that is not admitted here, but as far as it has Gir non 'F" 
been received from Time immemoztal ; Per Holt C. J. and a pe. Compos. 36. 4 
remptozy Mandamus was granted, | 17 
Neither can the Oꝛdinarp inſiſt upon Security from the Execu⸗ Show. 294. 
to:; fo2 the Teſtato2 has thought him able and qualifyed, and he 5.0 == 
has a tempozal Right which he cannot ſue foz befoze Pꝛobate; 
and there have been no Pꝛecedents noz Pꝛactice of this Nature. 


Wankford ver ſus Wankford. Intr. in C. B. Mich. 
11 Will. III. Rot. 311, 312. & Intr. in B. R. Hill. 
1 Ann. Rot. 484. 


N an Action of Debt upon two Bonds, one koz 2401. dated (.) 

1 Nov. 24 Car. 2, and the other fo2 800 1. dated the 10th of Obligor is 
January the ſame Pear, by Elizabeth Wankford, CUidow, admi- ce e 
niſtratrix with the Aill annered of Thomas Shelley, againſt Ro- gee and ad- 
bert Wankford, Sen and Heir of Robert Wankford the Obligoz, miner. 
by which Bonds the Obligoz bound himſelf and bis Hetrs, Goode bur 
&c. The Defendant pꝛaped Oyer of the Letters of Adminiſfra- docs not 
tion, and therein appeared the CUill of Thomas Shelley, in which zu- na 
was this Clauſe : And I do hereby ordain and make the ſaid dies. The 
Robert Tankkozd my Son in Law (who was the Obligoz) full Debt is ex- 
and ſole Executor of this my laſt Will, to pay my Debts and fied: 
Legacies 3 and after the Oyer of the Letters of Adminiſtration minidrator 
pl:aded in Bar, That Thomas Shelley the Obligee, the 13th of dun elta. 
July, zoth Car. 2. made his Uill, and Robert Wankford, the nexo can 
Obligoz in the ſaid Bonds, his Executoz, and afterwards, viz, bave no 4- 
the 2oth of July the ſame Pear died, after whoſe Death Robert © for it. 
the Dbligo2 took upon him the Burthen of the Erecutton of the 

ſaid Mill, and adminiſfred divers Goods and Chattels which 

were the Teſtatoz's at the Time of his Death, and afterwards, 

the 17th of Auguſt. 1686. Robert the Father made his Mill, and 

made the Plaintiff his Executrir, and afterwards the ſame 

Day died, after whole Death the Plaintiff took upon her the 

Burthen of the Execution of the laſt mentioned Till, and proved 


7 & it- 
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it long befoze the Szant of Adminiſtration above ſet kozth; the 
Plaintiff replied Proteſtando, That the Oefendant's Plea is in. 
ſuffictent fo2 want of alledging that Robert the Obligoz pꝛoved 
Shelley's Mill, oz that Elizabeth the Plaintiff pꝛoved it, and that 
it does not traverſe oz deny Niſi argumentative, that Shelley died 
Inteſtate; pro placito ſhe ſays that Robert the Obligoz never pꝛo. 
ved the Till of Shelley, but died ſoon after him without pꝛobing 
the Tüll; and that it is true, That the Plaintiff was made 
Executo? of the ili of Robert the Obligoz, and after his Death 
pꝛoved it, and took upon her the Execution thereof 5 and farther 
ſays, That befoze the pzoving of the Mill ok Robert the Obligoz 
by her, as afozelaty, oz the Adminiſtration of the Goods of Shelley 
to her committed, viz. The 3iſt of July: 1689. ſhe refuſed befo2e 
the Ozdinary to pꝛove Shelley's Mill, oz to adminiſter as Execy: 
trix to him, whereby Shelley died inteſtate, and Avminiſtration of 
his Goods and Chattels was committed to the Plaintiff, and 
that Tho. Shelley left no Goods and Chattels ſufficient ad ſatisfa. 
ciend. ejus debita & ſeparales denar. ſummas per ipſum diverſis 
perſonis debit. & ſolubiles & adhuc infolut. exiſten. præter debi- 
tum predic, ſuperius petit. ac ei debit, per & ſuper ſcripta Obliga- 
toria prædict. To this Replication the Detendant demurred gene: 
rally, and the Plaintiff joined in Demurrer, and Judgment was 
given in C. B fo2 the Defendant, and the Plaintiff bzought a 
CUrit of Erroz upon that Judgment in B. R. and alligned the ge: 
neral Erro2s, and after the Cauſe had been leveral Times at⸗ 
gued, the Court delivered their Opinions ſeriatim, that the Judg- 
ment ought to be affirmed: Gould J. ſaid, That the Caſe was in 
ſhozt, Shelley the Obligee makes his ill, and makes Robert 
Wankford the Obligoz his Executoz, who dies without pꝛovbing 
his ill, and makes his Mike the Daughter of Shelley his Exe. 
cutrir, who proves the ill, and allo takes Adminiſtration to 
Shelley her Father with his Tul annexed, and whether this be 
a Releaſe of the Bond, was the Queſtion : He ſatd that if R.W. 
5 had pꝛoved the Mill, then that had been clearly a Releaſe, fo? it 
Co. Lit. 264. Was agreed, That if the Obligee makes the Obligoz his Execu- 
Where ſve. £02, And the Dbligo? proves the CUill, it is a Releaſe ; but the 
ral are joint- Queſtion is, CUhether the Dbligo?'s not pꝛoving the TUill will 
by ane ern alter the Caſe ? And he ſaid that he thought it did not: Pe put the 
if rheObligee Caſes of 20 E. 4. 17. a, Br. Exec. 114. 21 E. 4. 3. $1. Plowd. 
makes one of 184. That if leveral Obligozs are bound jointly and ſeverally, 
erbsen and the Dbligee makes one of them his Executoz, it is a Releaſe 
cither ſole Of the Debt, and the Erecuto2 cannot ſue the other Obligo? * 
or jointly So if the Dbligee makes the Obligoz and J. S. his Executos, 
ne th altho' the Obligoz never adminiſters, pet the Action is gone fo? 
Debt is re- ebet; and altho' the Obllgoz dies and mokes an Executoz, the 
rang Nr other Co-cxecuto2 of the firſt Teffatoz who ſurvives, chall not 
never admi- Dave an Action againſt the Executo? of the Obllgoz; be 1 
niſters. 5 Ss 


= 


this Caſe was ſtronger ; that it appeared here that tho' the Exe⸗ 

cuto2 had not p2oved the TU, pet he had adminifired, and by 14 

that Means had put it out of his [Power to refule the Executoz⸗ 9 

ſhip; and that the pzoving the TUtil! was only to ſignify to the 11 

Spiritual Court that there was a ill, becauſe, in Caſe there | 

was none, then there was a dying Inteſtate, and the Commit: y 

ſion of Adminiſtration belongs to them, He ſaid, That an Exe- 1 

cuto2 is a compleat Erecuto2 to all purpoſes but bzinging of Exccuror is 

ditions, befoze Pꝛobate; that befoze Pꝛobate he map releaſe an 8 

ation, may be ſuev, may alien, 02 give away the Goods oz other. Pobesefer 

wiſe intermeddle with them, and koz this he cited Plow. 280. all purpoſes 

5 Co 28. a. 1 Mod, 213. and he laid that this would be the Di- nainbsine 

verſity, That if the Erecuto2 refuſed the Executozſhip, then he 1Chan.Caſes 

refuſed to accept the appointing him Executoꝛas a Releaſe, and bp 265. 

Conſequence the making him Executoz will have no Operation; . 46. 

but if he does not refuſe the Executozſhip but adminiſters the; Keb. 725. 

Goods, then that will be a Releaſe ; and he cited alſo the Caſe geg. 277- 

of Abram verſus Cunningham. 2 Lev. 182. 1 Ven. 303. where it 9:1, 9:6. 1 
was reſolved, That Adminiſtration committed where there was a Co. Lic. 292. Ft 

ill and an Executoz, tho' the CUill was concealed, was void, * 1 

and that it was all one, tho' the Executo2 of the TUill, when 

it did appear, refuſed to intermeddle. He ſaid, That if there 

were ſeveral Crecuto2s, and all died befoze Motice of the Till; 

yet this making the Obligoz Executoz would amount to a Re- 

leaſe: That there was no Cale erp2eſs in Point, viz. That it 

isa Releaſe where the Executoz never p2oves the Will, but that 

it is cited, being put generally without mentioning whether the 

Tul was pꝛoved oz not, and that upon ſuch a general putting and 

agreeing it to be a Releale, it is to be concluded that there is no 

Diverſity. That where the Executoz does adminiſter, which he 

appears to have done in this Cate, and by that has put it cut of 

his Power to renounce, it will be a releaſe, like the Tale in 3 Co. 

26. b. A. makes an Obligation to B. and delivers to C. to the Uſe of n 

B. tis the Deed of A. immediately, but B. may reſuſe it, and by K 1 4 

that the Bond will loſe its Foxce; ſo of a Gift of Goodg and Use of 2. is « 

Chattels, if a Deed be delivered to the iſe of the Donee, the n 

Goods and Chattels are in the Donee immediately bekoze Motice pyer 45. « 

02 Agreement; but the Donee map refuſe, and by that the Þ20- 

perty and Jntereſt-hall be deveſted, _ 

Powys J. ſaid, /That an Executoz is a Compleat Erecutoz as to 

every Jntent but bringing of actions befoze Pꝛobate, ſo that he may 

releaſe a Debt due to the Teſtato), aſſent to a Legacy, intermeddle 

with the Goods of the Teſtatoz; and he cited, beſides the Books 

already cited, 36 H. 6.7. Dy. 367. and argued from the Fozm of the 

132obate of the (Utllz but an Avminiſtratoz cannot at befoze Let- 

ters of Adminifiration granted to him: De lald, the Exccutox by 

acting would become liable to the Suits of all the Creditozs 12 
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EXECUTORKS. 


Executor 
may com- 
mence an 
Attion be- 
fore Probate, 
but not de- 


clare. 


9 E. 4. 47. 


the Teſtatoꝛ befoze Pꝛobate, which R. W. the Executoz in the pj, 
ſent Caſe had made himſelk liable to by adminiſfring the Goods 
of the Teſtatoz, and therefoze accozding to the known Maxim ot 
the Law, qui ſentit onus ſentire debet & commodum, that this 
would amount to a Releaſe of the Debt without Pꝛobate; he cited 
the Caſe of Abram verſus Cunningham, and the Dpinion of 
Twyſden (which is remembzed in the Repozt of that Caſe in 
1 Ven. 303.) which Opinion was alſo cited by Gould J. in his 
Argument, That tho' the Erecuto2 Debtoz refuſes, pet the Aﬀion 
is gone, inf the Adminiſtrato2 cannot fue him; but he ſeemed not 
to rely upon ft, but ſaid it differed much from this Caſe + That 
here H. ſhould have a Butthen, fuch as an Crecuto? is put upon, 
whether he would oz no: He ſaid, that the Oiverſity would be 
where the Executoz did ackuallp refuſe befoze the Ozdinarp, and 
where he did not ackually refuſe, but only did not intermeddle with 
the Adminiſtration ; in the firſt Caſe it would be no Releaſe, but 
it cannot be otherwiſe in the (ſecond, and moze clearly ſo, where 
the Executo2 did intermeddle with the Adminiſtration, as he did 
in the pꝛelent Cale. | 
Powell J. (afd, That the Caſe was, the Obligee makes the 
Obligo2 his Executo?, who dies befoze he proves the Mill; and the 
Queſtion fs, CUhether the Debt be extini oꝛ the Adminiſkrato? ofthe 
Obligee may ſue the Heir? He cited the Caſe 21 E. 4.4. Jfthe Debtee 
makes the Debto2 and another his Erecutozs, altho' the Debtoz 
never adminiſters, yet the Actiou is loſt foz ever, and ſaid it was 
agreed on all Hands, That if the Executoz had p2oved the lil, 
the Action had been gone ; and that the Caſe 21 E. 4. had been con- 
firmed ſince by many Authozities, and that none of thoſe Autho⸗ 
rities take any Notice of the Pꝛobate of the Mill; and ik there 
were any (uch Diverſity, it could not but have been taken Notice 
of in ſome of them; but the Reaſon that they go upon is that a 
perſonal Aﬀion once ſuſpended by the At of the Party, is gone 
fo2 ever, and tho' in ſome Caſes ft may be ſuſpended and re- 
vive again, pet never where that Suſpenſion is from the Ai of 
the Party, He (aid, That ſome Books ſay the Action is gone, 
ſome lap the Debt is gone, and ſome lay the Debt remains; but 
they will be all reconciled by this, That the Debt will be Aſets; 
he (atd he could not lee how the Pꝛobate of the Mill altered the 
Cale ; fo2 the Erecuto2 has aſſented to the Erecutozſhip by inter⸗ 
meddling with the Goods, and the Act of the Dwdinary has no 
Effect; becauſe the Ozdinarp has no Right in any Caſe where 
there is an Executo?, and all the Executors Right is under the 
Mill, and all that Right that he hath, he has by the Till, Pe 
is in Poſſeſſion of all the Teſfatoz's Goods befoze Pꝛobate, and 
may bing Trover o; Detinue ; fo he may avow fo2 Rent where 
a Reverſion fo2 Pears comes to him from his Teſtatoꝛ: But tho' 
he may commence an Action befoze Pꝛobate, pet he cannot indeed ga 
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on with the Action; koz when he comes to declare, he muſt pꝛo⸗ 1 Ro. Abr. 
duce in Court the Letters teſtamentary; but now i Pꝛobate were? 
neceſſary to make him an Executoz, he could not bung the Ackion 

without Pꝛobate, as is evident in the Caſe of an Admintſtratoz, 

in which Caſe there ts no Right till Adminiſtration committed ; 

fo2 till then the Adminiſtratoz cannot bzing an Acton; but in the 

Caſe of an Executoz, the not p2oving the Till is onlp an Impe⸗ 

diment to the Aﬀton ; but the'Right of Aﬀton is the ſame befo2e 

Pꝛobate as after; and the Reafon why an Executo2 cannot 

no on befoze Pꝛobate is fo2 the tnfoxcing of Pꝛobates, as is 

ſaid in Hutton at. becauſe upon Pꝛobates thete are Inventozies 

erhibited and other AXs done by the Executoz, which are fo2 the 

Benelit ok the Creditozs of the Teſtatoz. Pe lald, That if Ad- ; 
. miniſtration of the. Goods, &c. of the Dbligee was committed to wer rt 
the Obligoz, that was but a Suſpenſion of the Aﬀton and no Ex- committed 
tinguihment of the Debt; but the Reaſon of that is, becauſe the 8 yr rad 1 
Commiſdon of Admintſtratton is not the At of the Obligee, and eri bend. 
ſo is 8 Co. 136. Sir John Needbam's Caſe; he ſaid, That unleſs e. 
the Executoz p2oved the Mill, he could not continue the Execy- * . 

i bo and (o is Dy. 372. That in (uch Caſe, Admfniſtration 


de \bonis non muſt be committed; but that Cafe was the firſt 
Cale of it, and it appears by the Cale in 1 Leon. 275. (where 
Debt was bzought agatnſt one as Erecutoz in ſuch a Caſe, and 
the Defendant pleaded in Abatement of the TUrit, That he was an 
Executoz of an Executoz, and therefoze ought to have been ſo 
ſued, and not as an immediate Executoz ; and the Plaintiff re- 
plied that the firſt Executoz died befoze Pzobate, and the TUrit 
was awatded to be good) that there was no Notice taken 
amongſt the Lawyers of that Dpinion, and indeed the Dpinion 
ſeemed to have pꝛoceeded rather from a Compliance with the 
Alage of the Spiritual Court, than krom anp Gzound in the 
Reaſon and Nature of the Thing; fo2 the Power the Executoz 
has of making an Executoz to the firſt Eeſtatoz is by the Mill 
of the firſt Teſtatoz, and not at all from the ac of the Oꝛdinarp, 
and it is by an ſmplted Power given to the firſt Executoz by the 
(Uill of his Teſtatoz, and ſo is Plowd. 290. a. All the Jutereſt 
of the Adminiſtrato2 is from the Dydinary, hut all an Executoz's | 
Intereſt is from the Teſtatoz. He lald, That this Extinguiſh- Hob. 16 
ment was not wrought by May ok anal Releaſe, becauſe then Were beb'. 
the Debt could not be Allets; but by Map of Legacy 02 Gift of Executor, 
the Debt by the Will ; and where that Debt, 02 ang Part of if, is tbe. bee, 
exp2eſly deviſed by the CU to pap a Legacy, tt will be Aﬀets to vor v3 way 
pay ſuch Legacy, becauſe the Teſtato2 did not intend to extin- of Releaſe, 
guiſh the whole Debt, and ſo is the Caſe fn Yelv. 160. but where du M4857; 
there is no ſuch ſpecial Deviſe, the Debt ſhall be Haig renate . 
withſtanding anp other Legacies, Jn 1 Ro. 920, 921. it fs give 1 
is the Kealon why the Debt remains Aﬀets in the Hands * oa 
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Executoz, and that it is crtinit only bythe Nil. A Man cannot in 
Strictneſs make a Releaſe by Till, but the Debt will be ertin. 

guiched in ſuch Caſe with the Diverſiry befoze taken: He ſaid, 

1 u. That there would be a great Otverlity where the Obligee made 

tor to Obli- the Obligoz Executoz, and where the Obligoz made the Obligee 

zor, and His Executoz z fo? in the laſt Cale the Debt is not ertinf, but 

Aſſes. be Only upon Suppoſal that the Executoz has Aſſets, which he may 

may ſue the łctain to pay himſelf ; fo2 tho' the Dbligee may give the Obligoz 

Heir, the Debt, pet that Will not hold vice verſa, but in Caſe of Faj- 

lure of Aſſets the Executoz may ſue the Heir: Indeed where the 
Executoz has Aﬀets, the Debt is gone, but that is becauſe he 
map retain and pap himſelf, and ſa is 12 H. 4. 21. Plow. 185. 
b. But if he has no Aﬀets, the Action is never ſo much as ſuf: 
pended, fo2 the Executoz may ſue the Heir at the very Day, and 
{a ft is not within the Bule of a perfonal Action once (ſuſpended, 
&c. He laid, That there had been an Objedion made from the 
Fon of the Letters of Admintſtration in this Caſe; That the 
Court does indeed take Motice of the Fozms uled in the Spirt: 
tual Court, and where there is no Pꝛobate of the Cult (as in this 
Caſe) they grant an immediate Adminiſtration, and not an Ad- 
Where Exe. miniſtration de bonis non adminiſtratis ; which is done where the 


—. 


cutor dies, 


not having Executoz has adually adminiſtred the Goods of the Teſtato? ; but 
projed the this Fozm has not been confktant, and Adminiſtrations de bonis 
Wit, Fecie- non adminiſtratis by the Exetutoꝛ have been granted in the kozmer 
Court grants Caſe, and lo it was done in the Caſe of Heydon und Wolfe. 
e Palm. 153. 2 Cro. 614. Hurt 30. Pe ſaid, That if the making 
tion and not the Obligoꝛ Exetutoꝛ did extinguiſh the Debt by May of Releaſe, - 
de bonisnon, then it would work Nolens volens : But if it took Effe# as a Le- 
Ce. gacy, then the Obligoꝛ refuſing the Erecutoxſhip does alſo loſe the 
Benefit of what he would have had by being Executoz, and con: 
ſequently the Debt will not be cxtinguſhed : But he ſatd he would 

not determine that Point, becauſe it appeared upon the Pleading, 
That the Executo2 adminiſtred Goods of the Teftatoz, which is 

an Agreement to the Executozſhip, and fo ſtrong an one that he 

could not afterwards refuſe it; and fo the (Wont of Pꝛobate would 

not alter tye Caſe. e | 

Holt C. J. The Pleadings in this Caſe are perplexed ; but 

upon the whole Matter the Cale is but this, viz. R. W. is 
bound to S. S. who makes R. W. his Erecutor, and dies;; R. W. 
adminiſters ſeveral Goods, but dies befoze Pꝛobate; the Plaintiff 
takes Adminiſtratton to S. S. and dungs an Action on the Bond 

againſt the Heir of R. W. and the Queſtion is, The Obligee 
having made the Obügoz Executoz, and He having adminiſtred 

ſome of the Goods, tho' not pꝛobed the TUill, hether that will 


amount to a Releaſe 2 And J agree it is a good Releaſe as this 


4 


There 


- There have thꝛee Dbjeftons occurred, which render this Point 3 
conſiderable 2 L i ee, 


iff, That when a Till fs made, and H. Executoz thereof, if 
the Executo? does adminiſter, but dies befoze Pꝛobate of the 
Kill, an immediate Adminiſtration is committed; whereas if the By 
CUul had been p2oved, the Adminiſtration muſt be de Bonis non 


Adminiſtrat by the Executoꝛ. 


2dly, That the conſtant Courſe of the Spiritual Court is, where 
the Executo? dies befoze Pꝛobate, to make the Gꝛound and Foun- 
dation of their Gzanting Adminiſtration to be, becauſe the Execu⸗ 
toꝛ died ante onus executionis teſtamenti ſuper ſe ſuſceptum. 


zdly, That tho' the Executoꝛ does adminiſter, yet if he dies be⸗ 
foze Pꝛobate, his Executoz cannot be Executoz to the firſt Te- 
ſtatoz. But notwithſtanding: thele Objections, J hold that the 
Obligee's Making the Dbligo? his Executoz is a Releaſe in that 
Caſe, and that koz theſe Reaſons: | 


1, Becauſe by being made Executoꝛ he is the Perſon, that is Where the 
entitled to receive the Money due upon the Bond befoze Pꝛobate, {ms Hand 
and as he is the Perſon that is entitled to receive it, he is alſo the and ght 1e 
Petſon that is to pay it, and the ſame Hand being to receive and pay, it ban 

Xxtingulih- 


pay, that amounts to an Extinguiſhment: The Rule does not men 
indeed always hold, but is liable to theſe Limitations: 


1ſt, Jf the Obligoz makes the Obligee, oz the Executoz of the 
Obligee, his Executoz, this alone is no Extinguichment, though 
there be the ſame Hand to receive and pay; but if the Executoz 
has Aﬀets of the Obligoz, it is an Extinguiſhment, becauſe then 
it is within the Rule, That the Perſon who is to receive the Mo. 
ney, is the Perſon who ought to pay it; but if he has no Aﬀets, 
then he is not the Perſon that ought to pap, tho' he is the Perſon 
that is to receive it ; and to that Purpole is the Caſe of 11H. 4. 83. 
and the Caſe of Dorcheſter verſus Webb, 1 Cro. 372. 1 Jo. 345. Executor of 


(here the Dbligee makes the Executoz of one of the Obligozs rl | 


bis Erecutoz, who has no Aﬀets, this is no Diſcharge of the viog => ac- 
Debt; becauſe, tho' this Executoz, as Executoz of the Obligee, ſets, made 


ls the Perſon to receive; pet having no Aſſets of the Obligoz, be gercer®”;:* 
is not the Perſon who ought to pay: But if the Executoz of the is no Extin- 
gui ment. 


Obligee is made Executo? to one ok the Obligozs, and has Al. ot 
lets of the Obligoz, the Debt is ertinct, and the Executo: cannot Hart. . 


ſie the other Obligoz, fo2 the having 'Aﬀets amounts to Payment, = Lev. 76. 
And the ſame Point was again reſolv'd, Hill: 24 & 25 Car. 2. B. R. Keb. 116. 


in the Caſe of Lock and Croſſe, where the Dbligee was made Ere- 
cuto; to one of the Dbligozs, and in an Adion by him againſt the 


other, where the Matter wag pleaded, the Plea was held to be 
Re naught, 
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_ Execntor, Obligoz bis Executoz, the it is a Diſcharge of the Action, pet 
Aer. the Debt is Aﬀets, and the Making him Executoz does not 


What Re- 3DIp, By Adminiltring the Executo? has accepted of and taken 
— eujor may. upon him, the whole Adminiſtration, and is a compleat Executoz. 
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naught, becauſe he did not chew to what Ualue the Aﬀſets were 
that he adminiſtred;-but if the Oefenvant had ſhewn that he a, 
miniſtred Goods to the Ualue of the Debt in Demand, it ja 
been a good Plea. 
Adminiftra- 2Dlp, Suppole the Dbligo? takes Adminiſtration to the Dhligee 
no £01; in that Caſe the lame Perſon has a Right to receive the Money, 
wal and is to pay it, aud yet that will be no Extingulchment, and (o 
1 Roll. Abr. Ig 8 Co. 136. Sit John Needham's Caſe ; but the Reaſon of | 
7. „. Diverſity is, becauſe the Adminiſtrato2 is made ſuch by gz of 
Leon. 90, Law, but the Executoz bp the Act of the Teſtatoz, and foz that 
&c. Reaſon it is no Extinguiſhment; but if the Adminiſtratoz having 
no Aſſets pays a Debt of the Juteſtate to the Ualue of the Bond, 
out of his own Money, that will be a Releaſe; though J vo not 
know that it has ever been adjudged fo. | 8 


Obligee ta- 3Dlp, It the Executrix of the Pbligee takes the Dbligo? to 
king Oviizor Pusband, That is no Extinguihment of the Debt; and ſo is the 
is an Extin- Caſe of Croſſman and Read. Co, Litt. 264, 1 Leon. 320. Moor 
gviſhment; 236. But if the Obligee herſelf takes the Obligoz-to Pusband, 
Execurrix of that is an Extinguiſhment of the Debt, becauſe- it would be a 
the Obligee. Vain Thing fo2 the Pusband to pay the TUtfe Money in her own 
Poſt, 326. Right; but he map pay Monep to her as Executrix, becauſe, if 
_ He lays the Bonep ſo paid to her by it ſelf, the Adminiſtratoz 

de Bonis non of her Teſtatoz (if ſhe dies Inteſtate) ſhall have 

that Monep as well as aup. other Goods that were her Tella⸗ 

tozs; fo? if the Goods of the Teſtatoz remain in Specle, they 

hall go to his Adminiſtratoz de Bonis non, becauſe in that Caſe 

it is notozious which were the Goods of the Teſtatoz, and they 

are diſtinguiſhablez and there ts the ſame Reaſon where Money 

Feme Exe- Is kept by it (elf, and the Dugband permits it ſo to be; but if 
88 the Hughand ſeizes it, it will be his, and will be a Devaſtavit. 
converts In Cale of a Feme Covert made Erecutoz, the Husband has a 
Goods or great Power: Pe may adminifter and bind her tho' ſhe refuſes, 
— px and may releaſe the Debts of the Teſtatoz; (o is 33 H.6. 31. 


and it is « \us the Aike cannot do any Thing to the Pꝛejudice of the 


Devaſtavit.) Hughand without his Conſent, | e bk ot 
Debtormads Mp ſecond Reaſon is, That when the Obligee makes the 


Executor, 


amount to a Legacp, but to Payment and a Releafe. It H. be 
dound to J. S. in a Bond of 100 l and then J. S. makes H. his 
Executoz; H. has actually received ſo much Money and is an⸗ 


_ (werable fo2 it, aud it he does not adminifier ſo much, it is a 
Devaſtavit. | | | 


Probate, Me is befoze Pꝛobate intitled ta receive. all Debts due to the Te- 
ſtatoz, aud all Papments made to bim are good, and ſhall ag 


= 
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dekeated, tho he dies and never proves the Till. All the Tefta- 
tors Goods are adually in his Poſſeſſion, tho' at what Diſtante 
coever, and he may maintain Trover koz them; and as he may 
maintain a poſſeſſozp Action, lo he map avow fo} Rent where 
a Reverſion of a Term comes to him; and fo? ſuch Rent as 
has accrued after the Death of the Teſtatoz he may avow be. 
foe Pꝛobate, becauſe the Keverſion is veſted in him by the Mill; 
but fo2 ſuch Arrears as accruev due in the Teſtato?'s Life time. 
he cannot avow without Pobate: He map bzing an Ation of 
Debt fo2 a Debt due to the Teſtatoꝛ befoze Pꝛobate, ſo that tho 
the Teſte ok the Dyiginal appears to be befoze the Pꝛobate, pet 
it is well; ſo is 1 Ro. 917. Mow the Executoz having all theſe 
advantages befoze Pꝛobate, and the Law taking Notice of him, 
and he having actually adminiſtred, which is ſuch an Acceptance 
of the Executozſhip that he cannot refuſe it afterwards, this is a 
Releaſe. Indeed if he had not adminiſtred, but had rekuſed in 
the Eceleſiaſtical Court to be Erecutor, that making him Execu⸗ 
to2 had not been a Releaſe z- foz you ſhall no moze fozce a Man to 
accept of a Releaſe againſt his Mill, then of a Deed of Gantz 
and the ſubſequent Refuſal makes the Deed void ab inicio; as if 
a Deed of Releaſe were deliver'd to B. to the Uſe cf the Obligoz, 
if the Obligoz rekules to accept it, ft is not the Deed of the 
Obligee, and he may plead non eſt factum to it. 5 Co. 119. b. 
And beſides, if the Obligoz were never Executoz, then was he 
never the Perſon intitled to receive the Boney, and conſequently 
not within the Reaſon of the Rule of Extinguiſhment, Jt is ſaid, 
that H. who is made Executoz, is Trecuto? till adual Refuſal, 
and that was the Reſolution of the Cale of Abram verſug Cun- 
ningham; and if ſo, then his Adminiſtring in this Caſe having 
put it out of his Power to refuſe, he has by Abminiſtring accept- 
ed the Executoxſhip, which is that which makes the Releaſe; if 
H. makes his Debto2 and J. S. his Executozs; if J. S adminiſtets, 
tho' the Debto2 never does, this is a Releale, ſo is 20 E. 4. 17. 


21 E. 4. 3. And where H. makes his Will and ſeveral Executozs, where fevs- 


if one of them refuſes and the Reſt adminiſter, that makes hig ral Execu- 

Refuſal void, and the refuſing Executoz may notwithſtanding 97: nf. 2 

releafe any Debt. 5 Co. 28 a. And in Actions bꝛought by them fuſes, be 

the refuſing Executo2 muſt be named. 9 Co. 97. And if the re- 8 is 

fuſing Executoꝛ ſurvives, he may take the Erecutozſhip upon him, Ante, 3. 

The Cale indeed in Dy. 160. is contrary, and holds that the retu⸗ 

| ſing Executoz muſt come in and act during the Life of the acting 
Executozz but the 21 E. 4. 23. is contrary to Dyer, and accozd- 

ing to the pꝛeceding Poſition, and in Hardr. 111. Pawlett verſus 

Freke, it is reſolved, That where the refuſing Executoꝛ ſurvives, 

Adminiſtration committed during his Life is void. Ja my Lozd Pe- 

tre's Cale, which was befoze'a Commiſſion of Delegates at Serjeants- Pot, pl. 23. 


inn, where the Cale * ſeveral Exectitozs were named . 45" 
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the Mill, and one refuſed, and the other ated, and thoſe that agcy 

died, and Administration was committed befoze any Refuſal by the 
 ſyrviting Executoꝛ to J. S. the Adminiſtration was held to be vold 
| becauſe the refuſing Executoz ſurviving, might, notwithſtanding 
ls fozmer Refuſal, have taken upon him the Erecutozſhipy and 
| fftetivards on another Refuſal of the ſurviving Erecutoz bets), 
the Oxinary, Adminiſtration was committed to the Lom Perce 
\ any was held to be good; and upon that Title be maintained in 
this Coutt an Action of Trover foz a Jewel. 


4 I H. makes the Obltgoz and others his Executozs, and the 
eutor refuſes, Dbfigo? refuſes, but the others adminiſter, and the Dbligoz dies 


and dies be- firſt, pet the Debt is releaſed; and the only Reaſon of that muſt 


there, „ho be, That the Refuſal was void, and the Obligoz might have come 
adminiſtred, in and adminiſtred notwithſtanding z koz the Pzobate by the other 
Rn enbes, Exetutozs is foz his Benefit. +11-gih 
cb Now J come to anſwer the Dbjetionsz and as to the firſt, That 
J7.- tho'an Executoz has adminiſired, pet an immediate Adminiſtration 
is committed, if he die betoze Pꝛobate, and not an Adminiftration 
de Bonis non. J anſwer, That the Reaſon of thts is, becauſe 
the adminiſtring is an Act in Pais, of which the Spiritual Court 
cannot take Notice, and they muft commit Adminiſiratton accozd: 
ing as it appears ta them judicially, and not accozding tothe Fat, 
and pet the Acts done by the Executoz are good. 
As to the ſecond, That the Adminiſtration in this Caſe is 
grounded upon this, That the Executoz died ante onus Executionis 
teſtamenti ſuper ſe ſuſceptum: J anſwer, That theſe Cows are 
to be underſtood in a limited Senſe, viz. That the Executoz died 
ante onus, &c. ſuper ſe fuſceptum in the Eccleſiaffical Coutt. 
3dly, And which is the moſt conſiderable Objection, That the 
Executoz dying in this Cale befoze Pꝛobate, his Erecuto? is not 
Exetutoz to the firſt Teſtatoz, but Adminiſtration muſt be granted 
Where Exe- cum teſtamento annex, tho he did adminiſter. To this J anſwer, 
cucor admi- That the Executo2 by adminiſtring has taken upon bim the Ere- | 
after +efofes, cut ozwbip, and has pur it out of bis Power to refuſe. 9 Co. 23. b. 
Adminiſtra- Henſlce's Cale: And where an Executoz adminiſters, tho he re⸗ 
Loni. küles afterwards befoze the Ozdinary, yet Adminiſtration cannot 
ied during be committed during his Life; and ik Adminiſtration be granted; 
his Life. fit is void, and (6 is 1 Mod. 213. Partens-Cafe. Now tho' the 
Execcutozſhip ceaſes by the Death of the adminiſtting Executoz in 
this Caſe; pet he being Executoz by bis Adminiſtring, that has 
by Conſequence had it's Operation of a Releaſe already. But 
then it may be ſaid that is the Reaſon why, the Exrecuto? dying 
befoze Pzobate, tho after adminiſtring, bis Executoz ſhall not be 
Kone can Executoz to the firſt Teſtatoz? Why? It is becauſe his Executoꝛ 
prove a Will, cannot prove the Will of the firſt Teſtatoz, and conkequentip is 
bamed Exe. WNCaPable of recovering his Debts, and-conſequently of being his 
cutortherein. Exccutoꝝ: The adminiſiting Executoz may pzove his: _— 1 
7. 5 ; 5 3 | 3 
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fat, becauſe he is the Perſon named in the Mill; and | he 
docs ſo, his Executoz ſhall be Executoz to the firſt Teſtatoz, be- 
cauſe there needs no new Pꝛobate; but where the Erecuto) dies 
after Adminiſtring and befoze Pzobate, his Executoz cannot pꝛobe 
the Mill ok the firſt Teſtatoz, becauſe he is not named Executoz 
to him in the Cut; and no one can pꝛove the Mill but who is 
named Executoꝛ in the Mil; the Executoz of an Exetutoz map pal. 136. 
tenounce being Executoꝛ ta the firſt Ceſtatoz; but if he does not 25 
renounce, he ts Exetutoz of Courſe. 1 Cro. 614. And ſo it was 
held in the Caſe of Abram and Cunningham: The Executo!'s not 
Pꝛoving the Mill, dots upon his Death determine the Executoz- 
ſhip, but not avotd it. Je an Executoz Obligor pzoves the Mill, 
and afterwards dies Inteſtate (which is a parallel Caſe to the 
preſent Cale) bis Adminiſtratoz is not Executoz of the Mill of 
the firſt Teftatoz, But yet the Debt having been extinguiſhed | 
by his being compleatly Executo and Pzoving the Will, tho' his i 
Adminiſtratox cannot continue the Erecutoxſhip, that will not {i 
rebive the Debt; fo here, the adminiſtring Executoz not pꝛoving | 
the Wtll, and \o his Exetutoz not being Executoz to the firſt 4 
Teffato? (if he were juſtly Executoz by adminiſtring to extinguiſh | 4 
the _ L — Inability of continuing the Executozfhip will not 
alter the Cale. | 1 


The Judgment of C. B. was affitmed, 


Tilny werſ#s Norris. Paſch. 12 Will. IH. B. N. 


1 Plaintiff brought Covenant againſt an Adminiratot, (13. 
and declared upon a Leaſe fo Years to the Jnteſtats, ere Exe- 
wherein was a Covenant fo2 him, his Executozs and amgns, to oor b© 
repair, and ſhews quod Status de & in præmiſſis devenit to the is charg'd as 
Defendant, and that he entered, and after that the Pꝛeuuſles dingens tbe 
fell into Decay, and he bad not tepatted: The Queſtion was, Le fo. 
CUhether an Adminiſtrato2 was ifable in jure proprio, as an Af: pro 1 
ſignee? And Mz. Williams atgued, That this Covenant runs with 1 Nel. Abr. 
the Land, and binds the Aſſignees and koz that Reaſon an Execg» 9:9. B 
to2 may be charged as @ Tertenantz as in Caſe an Execatoz en- 701755: 
ters and does Waſte. 1 And. 32. And he pzayed Judgment de 1 Saund. 113. 
Bonis propriis, und infiſtey, That where he anſwers as Allignee, 

the Judgment .againſt him is de Bonis propriis; but where as 
Executoz, tho' the Bieach be in his Time, tis de Bonis Teſta- 

toris. Judgment Nifi fox the Plaintiff, no Counſel attending on 

the other Se. 173 79.4 * 


c Rock 


* 
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Rock ver ſus Leighton, Vic Salop. Mich. 
12 Will. III. B. R. 


64. N Action was bzought koz a falſe Return of a Fieri Facias 
Judgment againſt an Adminiſtrato2 de Bonis Inteſtati, and Non cul. 
ag" pleaded, a Clerdict was koz the Plaintiff, and a Cale was made 
Confeſſion fo) the Opinion of the Court, viz. The Plaintiff being an ad. 
= hag ye miniſtratoz, was ſued by A. and, pending that Suft, let 'Judg. 
Gon of Al. ment be obtain'd againſt him by B. and did not plead this Judg⸗ 
ſers, and he ment in Bar of the ſaid Action, but Cold the Goods of the Jt: 
is dene teſtate to pap B. A. recovered and ſued a Fi. Fa. on which the 
eontrary on Sheriff levied Part, and as to the reſt returned a Devaſtavit: 
« Dera*"" And it was ſaid kor the Plaintiff in Maintenance of the Adlon, 
and ſo is that the Suffering Judgment by Dekault was no Confeſſion of 
Jury: Aﬀets, and alſo that the Sheriff ought not to have returned a 
Lutv. 67% Devaſtavit on the Fi. Fa. but a nulla Bona, and upon that there 

'* © ought to have been a Scire Fa. Jnquiry, Et per Cur. 
Devaſtavit ift, The Sheriff map return a Devaſtavit on the firſt Fi. Fa, f 
eurn'd on Fi. he Will: It is at his Peril if falſe, and the Jnquiry is only coz 
Fa. without his Saketp. a 1 
. 2dly, Ik an Executo2 confeſſes oz ſuffers Judgment by De: 

fault, he admits Allets in his Hands, and is eſtopped to lap 
the contrary. | 
3dly, That he might have pleaded the firſt Judgment obtain'd 
by B. againſt the Action of A. & riens ultra, but having not done 
it, he has confeſſed he has Aﬀets to anſwer the Judgment in this 

as well as the firſt Adion; and tf a Sci. Fa. inq. had been award- 
ed on the ſaid Judgment, and a Devaſtavit return'd and Non De- 
vaſtavit pleaded, the Adminiſtrato2 could not have given in Evt- 
dence the firſt Judgment; becauſe he had not pleaded it when he 
might; fo there was no Occaſion fo2 an Jnquiry, no? is he inju- 
red by this Return of a Devaſtavit on the Fi. Fa. ſince it could not 

have been avoided if there had been an Jnquiry. 

Eſtoppel,. Athly, The Adminiſtrators not leading the firſt Judgment 
and nibil ultra when he might, is an Admiſſion of Aſſets as to 
the ſecond Judgment, (o that he has flipp'd his Time, and is 
eſtopped; ſo the Jury are eſtopped as well as the Plaintiff, and 
their Gerdic is void, and that the Sheriff ſhall take Advantage 
of all Eſtoppels between the Parties; as if an Afton be bzought 
- againſt a Feme Sole, and ſhe marries, and Judgment is againſt 
2 Cro. 3:3, her, and then Execution, and the Sheriff take her by that Mame, 
482. ſhe ſhall be eſtopped to ſoy the contrary, Judgment pro Def. 


. — Rep. Vide Dyer 57. 2 Sid. 70. 


5 Houſe 


— Wee 4 —ͤ] — © ” |  —— —— 


— 


Houſe and Downs ver. the Lord Petre, 19 Dec. 1500. 
At the Court of Delegates in Serjeants-Inn-Hall. 

NR Perg Lo2d Petre died in the Pear 1638, and made William 3. 

IN petre, Eſq; his Bother, his Exetutoz; William betre died, as —_ 

and left Lucy his White and one Henry Todd his Executozs: Lu- 4 — 4 

cy only p20ved the CUill ; che died and left Houſe and Downs her one proves 

Erxecatozs: Afterwards Henry Todd renounced the Exectitoſhip die, h f 
of the Mil of William Petre, and Adminiſtration was granted ecucorthip 

to the Lozd petre now Defendant, ok the Goods and Chattels of eres 

Robert Low Petre. Houſe and Downs, being Executozs of Lu- butt herbe 

cy, infiffey that this Adminiſtration belonged to them: And it renounces, 

was agreed by the whole Court, as well Eivillans as Common . 4 fer 

Lawyers, That Henry Todd being a joint Executoz with Lucy, teſtate. 

und ſurviving her, the ſole Right of Executozſhip to William pe- 

tre did actrue to him by Survivozthip, tho he never concurred in * 

Pꝛobing the Mit, no2 acted as Executoz, and this Right was hy 

not deveſted out of Him till he receded from it by an actual Re: 

nunciatton; by Which both William Petre and Robert Low Petre, 

as from that Time died inteſtate, fo as to entitle the Oꝛdinarp 

to grant Adminiſtration of the remaining perſonal Eftate ; but 

not fo as by Relation to render effectttal the TU of Lucy, and 

tranſmit thoſe Executozchips to the Platntiffs ; But in another 

Matter the Common Lawyers and the Civilians diſagreed; and 

the Common Lawyers held, That where there are ſeveral Exe, Ante, 308. 

p2ove the TUill, by the Common Law he who renounced may at a 

any Time afterwards come in and adminiſter, and tho* He never 

act during the Life of his Compantons, may come in and take on 

him the Execution of the ul after their Death, and thall be 

peftxcen befo2e any Executo! of his Companions, Vide 21 E. 4. 23. 

Office of Executors 6. Hard. 111. contra, 9 Co. Henſfoe's Cafe, 

Dy. 160. But the Civſltans held, that by the Cfvif Law, a Re- 

nunciatton is peremptow, „ | 


Parker werſin Atfeild: - Trin. I 3 Will. III. B. R. 


12 upon a Bond agaluſt an Abminitkratez, he pteabey fe- (16. 
1 verat Judgments, & riens ultra 58. which was found: - The — ” 
Hlaintiff as to one Judgment replies there was but lo much due, 
which the Debtee was willing and reavy to atcept in full, and vich Penal- 
that the Dekendant by Fraud deferred the Payment of that P 

ney, and the Judgment was kept in Fozte to defraud the Er 
ditozs; and replied the ſame Matter as to another Judgment, * — 


cutozs, and one renounces befoze the Ozdinary, and the Reſt 402 37 * 
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demurred as to the Reſt : The Defendant rejoined, That as to one 
Judgment, it was not kept on Foot by Fraud, &c. and ag tg 

the other, no Aﬀets ultra ſo much, which was liable to the Judg: 

ment, and ſo to the third, and as to the Reſt join'd in Demurtet. 

Et per Cur. iſt, The beſt Map fo2 an Adminiſtrato to plead, jg 

to plead truly and honeſtly; and tho' there is a Judgment fo? a 

Penalty, he ought to plead the Judgment, and ſhew how much 18 

due. adly, Ik he pleads ſeveral Judgments, and any one Judg. 

ment be ill pleaded oz found fraudulent, the Plaintiff ſhall have 

Ante, 298. Judgment. zdly, Ik an Admintſtratoz plead twenty Judgments, 


L * 4 tis a Confeſſion of Aﬀets to latisfy twenty Judgments, and the 


judgment is Tiens ultra 58. is but Fozm, not material no2 traverſable, gthjy, 


« Confeſſion If à Judgment being pleaded, and per Fraudem replied, Jſſue is 
„ taken thcreupon, and by Evidence it appears the Debtee was 
IN willing to take leſs than is recovered, tis Evidence of Fraud; 
ulcra a cer- hüt if it be ſhewn that the Adminiſtratoz had not Aſſets to pap 
not material. that Sum, it is no Fraud. 5thly, JE an Adminiſtrato pleads 
| two oz moze Judgments, and the Plaintiff confeſſes the Plea 
to be true, and pzays Judgment of Aﬀets in futuro; it after. 
wards Aſſets came to his Hands, he map ſatisfy the Judgment 
pleaded; fo2 the Judgment of Aﬀets de futuro is onlp to be 
paid off after the other Judgments are ſatisfied, and therefoze 
there is no Jnconventence in Making the Pleading of kraudu⸗ 
lent Judgments a Confeſſion of Aﬀets. Sthly, The Concluſion 
of the Replication with hoc paratus eſt verificare to every Judg- 
ment, is well; but a general Conclulton to the whole hath been 

better. Vide 2 Saund. 338. 


Rouſe werſus Etherington. Paſch. 1 Ann. B. R. 


( 17.) E an gäton in C. B. againſt two Erecutozs a Capias iſſueb 
id _m—— agalnſt both, which as to one was return'd Non eſt inventus, 
pears upon but the other appeared, and Judgment was given againſt both; 


the Capias, hereupcn be that appeared bzought a Crit of Erroz, and con- 


and another 


makes De. CIQ1DeD ad damnum ipſius Et per Holt C. J. By the Statute 
ſault, Judg- 9 E. 3. If Debt be thought againſt ſeveral Erecutozs, and one 


be aged appear, and the other make Default upon the Gand Diftreſs, the 


both de Bo- Court map p20cecd againſt him that appears; and if the Plaintiff 
nis Teſtaro- recover, Judgment (hall be againſt all the Executozs fo2 the 


Tis; and 1 


Error be Obods of the Teſtato2z and the 25 E. 3. cap. 17. which gives a 


broughr, Capias in Debt, has been always conſtrued within the Equity of 


2 wut the 9 E. 3. So that if there be ſeveral Executozs Defendants, 
1 Keb. 452, und a Cepi is returned as to one, and a Non eſt inventus as to 
743, 892: the Reſ;, the Plaintiff (hall pzocecd- againſt him that appears, 

and ſhall have Judgment againſt all; foz the Dekault upon the 


Capias is the ſame as upon the Gzand Diſtreſs, | 
2 Thus 
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Cbus the Judgment being againſt all, one only ought not to 
bung the CUrit of Erro2 ; foz the Judgment is ad grave damp. 
num of them all, and the Coſts, which are only adjudged againſt 


bim that appeared, are but an Acceſſary to the puncipal Judg- 
ment, which cannot be reverſed quoad them only, 


Brookes berſus Stroud. Paſ. 1 Ann. B. R. Vide this Cale (18. 
Title Abatement, pl. 6. pag. 3. 


Anonymus. Trin. 1 Ann. B. R. 


ER Holt, C. J. Jf H. gets Goods of an Inteſtate into his 8 
Hands after Adminiſtration is actually granted, it does not Executor by 
make him Erecuto? of his own TUrong ; but if he gets the Goods nag the 
into his Hands befoze, tho' Adminiſtration be granted afterwards, Gooas before 
yet he remains chargeable as a w2ongful Executoz, unleſs he delf- Adminiſtra- 
vers the Goods over to the Adminiſtratoz befoze the Action bzought, fer. 
and then he map plead Plene adminiſtravit. Vide 5 Co. 33. b. Ante 297. 
F. N. Br. 44. But if he takes upon him to ad as Executoz, he is p 24% 
chargeable to all Events. Svind. 289. 


1 Roll. Abr. 918. C. Far. 31. 3 Salk. 16. 


Shardelow verſus Naylor. Hill. x Ann. B. R. 


Woman by Deed ſettled her Eſtate in Truff, reſerving a ,{ 2* ? 

Power to her ſelf to give by her laſf Will and Teſtament, Witze in 
as ſh? ſhould think fit, ſo much of her Eſtate in Legactes; and purſuance of 
this was done befoze Marriage, with the Conſent and Paivity of f d before 
the intended Husband, who refuſed nevertheleſs to be a TUitneſs Marriage, is 
02 a Party to the Deed : The Marriage took Effet ; the Mike not properly 
made a Till and died, and the Executoz p2oved the Mill. Et , 
per Holt C. J. This is not a TUill, neither ought the Ozdinarp theordinary. 
to pꝛove it; if he does, a Pꝛobibition lies. CUhere a Woman ig Ga 
an Executo2 and marries, there ſhe may make a Mill with Con- 1 And. 1815 
ſent of her Husband, and cannot without. 1 Jon. 157. So if a Jon. 388. 
(Woman having Devts due to her marries, ſhe may make a (ill 3 Ce. 8 
quoad theſe, and the Oꝛdinary may pꝛove it. In other Caſes che! Vent. 186. 
cannot, fo2 'tis only a TUriting in Foꝛm of a (Gill: However in Bridgmt. 93- 
the Principal Caſe it appearing, That the Dzdinarp had onlp 
granted Adminiſtration, quoad the Goods fn this Till, twas al- 
lowed as reaſonable, Cro. Car. 219. 


S 4 Eaves 
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Faves verſus Mocato. Pal. 2 Ann. B. R. 


21.05 xecutor bzought Aſſumpfit fo: Done? of his Teſtatoz had and 
33 received by the Defendant, to the Ale of the Plaintiff as 
Teftator's Executoz, and was nonſuit : And now the Court was mov'd fo? 
. Direction to the Maſter do tax Coſts. Et per Curiam, he 
Plaintiff's (hall not pay Coſts, fo2 be could not ſue but as Exccutoz; and 
Uſe; execu- it is not material whether the Money was received by the De⸗ 
ror ſhall ar kendant ünce the Death of the Teſtato2, 0? bekoze; koz iuppole it 
Nöafuir. lince, it is not Allets in the Hands ot the Executo?, till it is re- 
2 covered. But in Trover and Converſion by an Executoz, upon 
ro.Car-2'9: a Trover and Converſion fn the Time of the Execuro?, the Exe⸗ 
i Jon. 241- cutoz if nontult ſhall pay Coſts ; fo2 he need not name himſelf 
1 Executoz, and the ©00vs are Aſſets in the Executozs Hands, 


another tho' he never recover them. 1 Ven. 109. So, if an Executoz 


Po. will not go on to Trial accoꝛding to his Notice, be ſhall pay Coſis 
35 that. ; 


Berwick verſus Andrews. Mich. 2 Ann. B. R. 


( 22.) Udgment was obtained againſt J. S. as Eretutoꝛ, and now the 
Mod. Cafes, J Executoꝛ of him that obtained the Judgment 6201ught an Action 
1 Debt upon that igment againſt the (aid J. S. tuggeſiing a 
may bring Devaſtavit in the Like time of his Teſtato2, and had Audgment 
ang Nihil dicit in C. B. and now Crt02 being Nougbt it was 0b: 
valtdvit in jeaed, Chat the Plaintift was not puvy to the Judgment, and 
his Teſtator's thetekoze ought firſt to have bzought his Scire Facias, and then 


Cons Jp have (uggeſted a Devaſtavit attoing to the Caſe of Wheatly and 
ment obrain- Lamb, 1 caund, 216. and that {his was carrying Devaſtavits d 
ed by agen Sten farther than they had pet gone, Sed per Cur. It lies fo; 
che Executor t ht Executo2 of bim 10 whom the Urong was done, tho it lies 
of J. 8. not againſt the Exccuto: of him that did the CUrong+ Pere the 
x Lev: 237» Defendant is the Perlon againſt whom the Recover? was, and he 
1 Mod. 188. has admitted Aſſets 3 and the Executo2 may as well maintain 
1 this Action, as he may au Adion of Debt fo2 an Eſcape where his 
6 Mod: 135, Teſtatoz might. Do an Executo2 of a Parſon ſhall maintain 
Debt fo2 Tithes, as the Teſtato2 might; koz in this Caſe the Tot 
wos to the Pꝛaperty of the Teſtatoz, and veſted an Jntereſt in 
him, and is within the Equity of the Statute De bonis aſportatis; 
and the ſame Keaſan holds foz an Acton ok Debt, as koz a >cire 

Facias. Vide 2 Sid. 102. 


Smith 
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Smith verſus Harmon. Paſ. 3 Ann. B. R. 


HE Plaintiff as Adminiſtratoz to J. S. ſued a Scire Facias ( 23.) 
T againſt the Defendant, ſetting kozth that his Inteſtate ſued T2 * Sci. Fa. 
the Defendant os Executoz in ſuch an Action, 8: caliter procecum leer 
fuit that Judgment was given againſt the Defendant by Nihil di. Judgment 
cit, and a TUrit of Enquiry of Damages awarded, which abated Fa an 
by the Death of the Inteſtate befoze the Return of the TUrit ; che Defen. 
and that Adminiſtration was granted to the Plaintiff; and com- N whye 
manded the Sheriff to ſummon the Defendant to ſhew Cauſe, mene in Bar. 
why the Plaintiff (ould not have Judgment: The Defendant Mod. Calcs 
pleaded, that the Plaintiff ought not to recover, becauſe his Tefa- [47 
toz was indebted to A. in 100 J. by Bond, on which A. ſued him 54:0. 472” 
and recovered Judgment, and that he had no Aﬀets ultra, &c, To 3 Keb. 160. 
this the Plaintiff demurred, and had Judgment; fo2 that the Sta. ff 3, 
tute never intended that the Erecuto2 ſhould ſtand in anp other Ray. 16. 55. 
Circumſtances to make another Defence than the Patty to the „ 3354, 
Contract himſelf might have made againſt the Jnquiry, aud he 
could have pleaded nothing but a Releaſe oz other matter in Bar 
ariſing puis darrein Continuance. He is by the Nioms of the 
Statute to ſhew Cauſe, why Damages in ſuch Caſe all not be 
aſſeſſed and recovered ;-and if he ſhall appear at the Return and 
not ſhew any Batter ſuffictent to arreſt the final Judgment, then 
a Urit of Jnquiry ſhall be awarded, &c. And arreſting Judgment 
is by Matter apparent in the Recozd, and not extrinſick.; and 
heretofoze they pleaded in Arreſt of Judgment as now we move. 

5 H. 7. 23. 2 Ro. 716. 12 H. 4. 24. Co. Ent. Error 95. Yelv. 
152. 2 Cro. 220. And the Executo? cannot be hurt by this, koꝛ 
the Judgment is only de bonis Teſtatoris, as if recovered againſt 


the Teſtatoz himſelf. 


Archbiſhop of Canterbury ver. Wills. Hill. 6 Ann. B. R. 


. Debt upon a Bond entted into by an Adminiſtratoz to the „4. 
Dpinary, upon taking Letters of Adminiſtration, the Queſtion Since 282 
was, Whether an Admintſtratoz by Uertue ok this Obligation 1 
was bound to go, and give in his Accompt in the Spiritual r 1 bound 
Ccurt, without being cited? Et per Holt Chief Juſtice, who de- to accomp 
livered the Opinion of the Court, it was ſaid, iff, That it ent © 
appears by the Statute ok Edward the Third, That an Exe⸗ 

cuto? was compellable to accompt befoze the Ozdinary, and 

ſo was an Adminiſtratoz: But then the Ozdinary was to take 

the Accompt as given in, and could not oblige them to prove 

the Items of it, no2 (wear 77 Truth of them. Vide Now. 78. 

. 12 2 10 , 
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2 Inſt. 6, So it was if a Creditoz ſued in the Eccleſiaſtical 
Court, foz he had a pzoper Remedy at Common Law: But if a 
Legatee had ſued fozan Accompt in the Eecleſiaftical Court, the 
Defendant befoze the Statute was compellable to pzove the whole 
Accompt, fo2 the Legatce had no other Remedy, and the Eccle. 
ſiaſtical Court which had a Jurſsdi#ion of Legacies could not 
other u iſe do Right: Pet in ſuch a Cafe, if the Executoz would 
pay him, he could not ſue fatther, fo2 he had Right done him, and 


the Executoꝛ was not liable, but of Necefſitp that Right might be 
done. Raym. 407. 


| V.entitled  2dlp, A Perſon intitled to Diſtribution on the 22 Car, 2. ig in 


tion by 22 CoOnlequence fntitled to fue fo2 an Account as a Legatee was; 
Car. z. may ko; the next of Kin is a Legatee by the Statute, and as a Sta⸗ 
-= aim tute-Legatee ſhall have the lame Remedy as the other Legatee 
vrove his might befoze the Statute, The Condition of an Adminiſtration; 
Accompt, Bond was to accompt when required : So it appears by Co. Ent. 
Ante, 251. 128. Ergo he was to accompt befoze he was legally cited, which 
could not be ex Officio, and therefore the Statute Jac. 2. whereby 
the Dwinary is p2ohibited from citing Him in ex Officio, had 
really no Effet at all, fo2 the Law was ſo befoze: But ſince the 
Statute of Car. 2 the Condition of Adminiſtration⸗Bonds being, 
that he accompt at a Dap certain, he muſt accompt accopding- 
ſy at Peril, and that without Citation o: Suit, ans this Accompt 
muſt be in Court, and if he comes at the Day, andno Court is 
held, he ſhall be excuſed; fo2 he may plead he was there ready, 
But Debtor and no Court, &c. But then this Accompt is not examinable, 
cannor ſus unlels a Party intereſted comes in ond controverts it: And where- 
niſtration- QS by the Mozds of the Condition he is to admintſter well and 
NG for truly, that ſhall be conſtrued in bzinging in his Accompt, and not 
ment, In paping the Debts of the Jnteſate ; and therefoze a Creditoz 
Debt, for it ſhall not take an Aſſignment of the Bond and ſue it, and aſſign 
dend do tba, ko? Breach the Non-payment of a Debt to him, oz a Devaſtavit 


OR. by the Adminiſtratoz, fo2 that would be needleſs and 


(% Buckley verſus Pirk. Trin. 9 Ann. B. R. Rot. 28. 


Ante pl. 13. 


5 berea De- f Ovenant by the Plaintiff againſt the Detendant as Executttt of 
charged as Jonathan Pirk, wherein ſhe declared quod cum per Inden- 


Executor, tur Made between the ſald Prudence Buckley, Erecatrir of Tho- 
Raff be be. mas Buckley, and the Defendant's Teſtato2 Jonathan Pirk, reri- 
bonis reſta- ting, That one Sarah Champernoon did demiſe the Pꝛemiſſes to 
torts, bo he the ſaid Thomas Buckley fo2 twenty-one Pears, reddend. 24 1. per 
been charg'd Annum; That Thomas made Prudence his Executrir, and died; 
as Aſſignee. teſtatum exiſtit, That Prudence affigned to Jonathan Pirk pro 
Cro.El-71, toto reſidgo dicti termini, who covenanted to repatr ; That Jovs- 
1 Roll. 603, 2 eee than 


al 
a 
e 
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1 rn 
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than entered and was poſſeſſed, and died; and that Mary as his 
Executrix entered and was poſſeſſed, and ſuffered the Pꝛemiſſes to Bl . 
de out of Repair, &c. The Dekendant pleaded a Judgment ob. Palm. 11). 
tafned againſt her, and no Aflets ultra, and the Plaintiff demur- 2 Bronl. 206. 
red: And Serfeant Pengelly argued that the Plea was God, 3 Sag 
fo2 that the Defendant was only charged as Executrir and not ag there is no 
Aſſignee, and therefoze was liable only to anſwer de bonis Teſta» 2 
toris; and that there was no Pyivity of Eſtate between the Plain» cen him 
tif and the Defenvant, (where the Leſſee oz his Executoz hath zodagignee, 
the Term and the Leſlo2 the Reverſion,) but only a Puvity of ay _— 
Contract. If a Man aſſigns his Term, oz makes a Feoffment, 5 Co. 31. 
reſerving Rent, this is only a Charge by the Contract, and tho! J. 79. 80, 
ſuch Contracts map be real, yet they cannot create a Pꝛivity of 
Eſtate ; therefo2z he concluded the Plaintiff could not charge the 
Dekendant as Alligne. 8 | 
Parker C. J. iff, A Covenant to repair is a Covenant that Covenant to 
muſt run with the Land, foz it affects the Effate of the Term, „ine 
and the Reverſion in the Þands of any Perſon that has it. Ik Land, and 
the Covenant to repair be on the Part of the Leſſoz, the Rent is . : 
the greater; if the Leſſee be to repair, he pays the leſs Kent; and z.“ ' 
as an Aſſignee has the Benefit, tis but reaſonable an Aſſignee, ſhould Hob. 282. 
be ſubjet to the Charge. 2dly, Þe held, That if the Executoz hmmm. 


of a Leſſee enters, the Leſſo2 may charge bim as an Aſſignee, fo? in che Debet 


the Rent incurred after his Entry, in the Debet and Detinet, and & P*river 


for Rent in- 


if the Rent be of leſs Galue than the Lands, as the Law prima curr d after 
facie ſuppoſes, ſo much of the Pꝛofits as ſuffices to make up the bis Evcry ; |» 
Rent, is appꝛopziated to the Leſſoz, and cannot be applied to any Þ2* if + 
Thing elſe: And therefoze in ſuch Cafe the Defendant cannot more worth 
plead plene adminiſtravit, fo2 that confefſes a Miſapplication, chan the 
ſince no other Papment out of the P2ofits can be juſtified till the EOS, 6 
Rent be anſwered : Dn the other Hand, if the Rent be moze wozth 1 Vent. 291. 
than the Land, the Defendant may diſcloſe that by ſpectal Plead. 584 b 
ing, and pꝛay Judgment, whether de Mall be charged otherwiſe polls 125. 
than in the Detinet only: Quod Powell conceſſit. 3dly, CWas : Vent. 209. 
held, That the Defendant was charged as Etetuttix in this Caſe, 3 *** 
and that ſo plainly, that there was indeed no better ay to charge Yely. 103 
her as ſuch. That the Plaintiff bad her Eleffon ot charging the 3 Keb. 189, 
Defendant as Executrix ot Aflignee ; that having charged her as be . 
Erecutrir, ſhe can only have Judgment againſt her as ſuch: Sed 


ad journatur. 


— 


Churchill 


2 — 


D 


unn. 


Churchill contra Hopſon. Mich. 12 Ann. in Canc. 
_(26.) CIR Charles Hopſon made Churchill and Goodwin his Exe, 


bay" 1g cutoꝛs, Men of good Credit: Goodwin being a Banker re: 
an Acquic- Cefved all the Monep, but Churchill joined with him in the Re: 
rarce,vuton® ceipts, taking his Note to ſhew that he received not the Money: 
the Mozny ; Et per Harcourt Lozd Chancelloz, If two Truſtees join in a Re. 
do aro ceipt, and one receives the Money, he only that receives ſhall be 
evargead'© liable. Ik there be two Executozs, and they join in a Receipt, and 
ditors, but one only receives the Money, as to Creditozs who ate to have 
per rn the utmoſt Benefit of Law, each is liable fo2 the whole; tho" one 
only to Le- Erecuto2 alone might give a Diſcharge, and the joining of the 
gatces other was unneceſſarp; but as to Legatees and thoſe claiming 
| Diſtribution, who have no Remedy but in Equity, the Receipt of 
one Executo? ſhall not charge the other; fo2 the joining in the 

| Receipt is only Matter of Fozm ; the ſubſtantial Part is the 


actual receiving, and this only is regarded in Conſcience, 


EXECU FT 108 
Oviat verſus Vyner. Pal, 1 W. & M. B. R. 


muſt be returned befoze a ſecond Execution can be taken out. 

ru fo2 that muſt be grounded upon the firſt Writ, and recite 
FicriFac. and & that all the Money was not levied upon the firſt ; but if up- 
Mod. Caſes On the firſt all the Money had been levied, the TUrit need not have 
293, Ke. heen returned, fo2 no farther P2oceſs was neceſſary. 


neceſſary to 
return a 


n 2 | on a Fieri Facias all the Money is not levied, the (Writ 


olf 


2 S. 


— v * 


EXECUTION 


Wolf verſus Daviſon. Paſ. 8 Will. III. B. R. 


N Debt for Eſcape of H. fn Cuſtody by a Capias Utlagatum after (2. 
1 Judgment, and Nil debet pleaded, the Jury kound a Special Defen dont 
QUerdi#, viz. That the Plaintiff had outlawed one J. S. after Cant UL 
Judgment upon a Capias ad fatisfaciend, ſued out within the after Juog- 
Pear; and that two Years after the Dutlawwp he was taken up . 
upon a Capias Utlagatum, and the Sheriff ſuffered him to eſcape 2 
Apon Argument it was admitted, That if a Capias Utlagatum ac the Party's 
had been ſited out within the Pear, no Pꝛaper had been neceſſary, pn #ibour 
becauſe the Plaintiſt might have had a Ca. Sa. without a Scire Fa-; Mod. 200, 
cias; but this being after the Pear, the Queſtion was, TUhether 195: 
he could be ſald to be in Execution fo2 the Plaintiff in the oziginal 
Action without Pꝛaper: And the Court held, That he was, tho' 
no Pꝛaper was entered, becauſe he would have been ſo if he had 
been taken within the Pear, and here is no Difference; fo? the 
Plaintiff was at the End of his P2oceſs at the Erigent, and no 
Continuance no2 Scire Facias lies after Capias Utlagatum, and the 
very Capias Utlagatum which is ſued at his Charge impo2ts an 
Eleckion of the Body. Vide 3 Cro. 918, 850, 1 Ro. 810. 1 Sid. 
280. 5 E. 3. c. 12. 5 Co. 89. 5 Mod. 200, &c. 
N. B. Mo Judgment was ever given, fo2 the Defendant died; 
but Holt, on hearing it, (aid, they were inclined to give Judg- 
ment fo2 the Plaintiff. 


Pennoir verſus Brace. Trin. 9 Will. III. B. R. 


Reſpa's againſt four Defendants, and Judgment againſt (3. 
them in C. B. (Uhereupon they brought Erro; in B. K. fo2 5.4. 

Erro; in Fa: After the Kecom certified, one of the Plaintiffs judgment in 
in Erro; died, where the Plaintiff in the oziginal Action took out * 15 8 
Execution by Ca. Sa. againſt all four. Et per Cur. twas admitted, d. being 
iſt, That the CUrit of Erro2 was abated, 2dly, That if the Exe⸗ Error, and 
cation token out had been againſt three only, omitting the fourth, **<rpar0s 
it had been erroneous, becauſe not warranted by the Judgment. plaintiff 
3dly, That if the Execution had not been ſo long delayed by the cannot ſue 
Writ of Erroz, lo that it might have been Teſte as of the ſame „ben dag. 
Term with the Judgment, then the Death of the one Plaintiff had geting che 
not been material, becauſe ſubſequent to the Teſte, athlp, The fp. 
Court ruled this Execution erroneous, and therefoze ſuperſeded it; need nor re 
becauſe the Death of the Party did not appear to them by any Yat- Sci. Fac. 
ter of Recozd, and till they were ſo appnzed of it, they were * 
bound up by the Writ of Erro2. 5thly, Suppoſing that were lug⸗ 
geſted upon Recozd, 'twas then doubted whether the Platatiff could 
have Execution in this Caſe without a Scire Facias z wherein this 


Oilference was taken, viz. CUhere any new Perſon is either - 


2» " BEECUTICEN 


Where upon be better oz wozſe by the Execution, there muſt be a Scire Facias, 
eve Parey“ becauſe he is a Stranger, to make him Party to the Judgment, 
Sci. Fac. is AS in Caſe of Erecuto2 and Adminiſtratoz z otherwiſe where the 
neceſlaty. Execution is neither to charge 02 benefit any new Party, ag in 
this Caſe where there is a Survivozſhip ; koz there is no Reaſon 
why Death ſhould make the Condition of the Survivozs better 
than befoze. Vide 21 H. 7. 16. Mo. 367. Noy 150. Carter 112, 
193. (not reſolved.) Holt C. J. held, That a Capias oz Fi. Fa. be: 
: Inſt. 471. ing in the Perſonalty might ſurvive, and might be ſued againſt the 
Dyer 175- Survivors without a Scire Facias ; otherwiſe of an Elegit, fo} 


there the Heir is to be contributozp. 


Smallcomb wer. Buckingham. Mich. 9Will. III. B. R. 


8 And B. had each a ſeveral Judgment againſt C. A. ſues 
- Mod. 576. LX. Out a Fi. Fa. and delivers it to the Sheriff about nine in the 
So 1 Mozning to be executed. Afterwards, about ten a⸗clock, B. ſues 


1elivercd che OUT A Fi. Fa. and bzings it to the Sheriff fozthwith, and deſires it 
ſame Day to Map be executed; accoꝛdingly the Sheriff executes the laſt Fi, Fa, 
* Sheritf, and after that executes the firſt Fi. Fa. and takes the ſame Goods a: 
"reche lat Kain that were taken upon B.'s Execution. And upon this the firſt 
frt; the Gendee byought Trover againſt the ſecond Uendee, and the She: 
Left e tiff: And ft was held per Cur. That, as the Goods were bound 
is liable to from the Dap of the Teſte of the TUrit at Common Law, ſo now 
2 by 29 Car. 2. c. 3. they are bound from the Day of the Delivery: 
in cve 1% But at Common Law. if two Writs had been of the ſame Teſte, 
1 Sid. 211. the Sheriff was bound to execute that firſt, that was firſt delivered. 
-_ 42: ., BY the lame Reaſon, if two Writs of Fieri Facias come to the 
Cre. Ca, © Shetiff in one Day, he ought to execute that CUrit firſt which came 
459, 487. to Hand firſt ; fo2 he has no Election: And in this Caſe there is a 
1 8 0 prius and a poſterius in the (ame Oay. Jn conſequence the She- 
riff makes himſelf liable fo2 executing the TUrit firſt, that came laſt, 
and muſt anſwer it to the Party that bꝛought the firſt TUrit, who 
may bzing an Action againſt him; but the Execution ſhall ſtand 
good: Judgment fo? the Plaintiff; Otherwiſe it would have been, 
had he delivered his CUrit, but bad the Sheriff ſtay Execution till 
another Day, 
N. B. The Caſe was here, that he who bꝛought the firſt Fi. Fa. 
told the Sheriff he was not in Haſte, ſo took out no Tarrant, noz 


left any Fee, and this inclined the Opinion of the Court moze 


292. 


ſtrongly againſt him. 
Moſely verſus Warburton. Mich. 9 Will. III. B. R. 
WY he N a Fieri Facias agatuſt Warburton, a Fellow of Wiacheſter 
— 91 College, the Sheriff returned Clericus beneficiatus nullum 


compel a Se- habens laicum feodum. Pereupon a Fieri Facias De bonis Eccleſiaſti- 
queſtration. cis iſſued to the Biſhop, who ſent his Mandate to the Marden 
and Fellows of the College to ſequeſter his Salary, and * 

i | : 


r 


refuſed. © The Biſhop now moved to know, whether he might not 
compel them by Eccleſiaſtical Cenlures. The Court asked, whe- 
ther this were an Eccleſiaſtical Conſtitution? The Univerſities 
they laid were not, koz they have no Cure; but are only Socie 
tics ad Studendum & Orandum; but a Pꝛebend is an Eccleſiaſtical 
Benefice: And in ſuch Caſe, if a Pꝛzebend have a ſole diſtinct 
Cops, ft map be ſequeſtred; but where he is only a Member of 
the Body aggregate, and the Jnheritance is in the Dean and 
Chapter, there cannot be a Sequeſtration. Per Cur. Let the Bt- 
ſhop do as he ought by Law. | 


Coot verſus Lynch. Mich. 10 Will. III. B. R. 


| | 8 6. 
Udgment was given in Ireland, and on a Writ of Erro2 af- Carth, * 
3 firmed in B. K. here, and Coſts taxed, and a Capias ſued out 500.47". 
of the King's Bench here directed to the Sheriff of the lame 5. K. in Ire. 
County in Ireland, to take the Defendant koz theſe Coſts ; But landaffirmed 
upon Motion the Execution was ſet aſide, becauſe there can be no dag tn. 
ſuch Urit. The Method is to have a TUrit, reciting all the vied by writ 
P2oceedings here in England, directed to the Judges ok the dul > R. 
King's Bench in Ireland, requiring them to iſſue Pꝛoceſs of : Bulſt. 118. 
Execution; and by this mandatozy Writ, the Caule ts reſtozed l 11. 
to that Court. 3. EIN | _ 


3 Cro. 371. 


Kingſdale verſus Mann. Trin. 2 Ann. B. R. 
HE Sheriff delivered Poſſeſſion by Uertue of an Habere 7. 


facias Poſſeſſionem in the Mozning: Some Hours after the 3 
Sheriff was gane, and the Party in Poſſeſſion, the Defendant Execution of 
came and turned him out again. Et per Car. Jf the Plaintiff 5.8. 
had been turned out immediately after he has put into Poſſeſſion, Mod. Caſes 
02 while the. Sheriff. and his Dfficers were there, an Attach. 5-295 
ment might have been granted; fo2 this had been a Diſturbance 

to the Execution, and a Contempt; but being ſeveral Pours af- 

ter, Curia dubitavit. 2Dly,. It was agreed, That the, Court 

might grant a new Habere facias Poſſeſſionem, if the firſt was not 

returned, 4 


Perkins verſus Woolaſton. Pal. 3 Ann. B. R. 


A Writ of Error is a Superſedeas from the Time ok the al. ,, < Cutts 
lowance, and that is Notice of it ſelf; but if the Defen- 10, 139. 
dant have Notice befoze Allowance, tis from the Time ok that Writ of Er- 
Notice a Superſedeas : But if a (Urit of Execution be executed 3 


Execution (not begun to be executed) as ſoon as allowed, without Notice. 1 Vent. 30. Cro. Jae, 534 


TS befo1e 


22 EXECUTION. 
ent. zo. befo2e a Utit of Etro? allowed, 02 Notice, it may be returned 
| ba et alterwards. Che utmoſt Length of Time the Law allows fo 

&c. executing a WMrtt, is the Day whereon the Writ is returnable; 
_ 14% and it is not executable any longer that Day than the Court ſits, 


; Selk. 133. Oo long as it is executable, but not exectited, the Allowance of 
1 Sid. 44 A CUrit of Erro? is a Superſedeas, but not afterwards, 


2 Lev. 5 


Booth verſus Booth. Mich. 3 Ann. B. R. 


Mod. Caſes Y Injunction out of Chancery the Defendant ſtayed the Plain⸗ 
_ tiff's Execution a Pear and upwards; the Jnjunfton being 
curion is Diſſolved, the Plaintiff took out Executton without a Scire Facias, 
tay'd by In- and this was referred to the Court foꝛ Jrregularity. The Plain: 
juation il! tiff inliſted, That he was ſtopped by the At of the Defendant, and 

Year, Plain- that if the Defendant had (uſpended it by CUrit of Erroꝛ ſo long, 
riff muſt ue He Had been at Liberty to take Execution without a Scire Facias. 
Show. 495 Sed per Curiam, | THe cannot take Notice of the Chancery Jn- 
Mod. Caſes jundqlon, and you might have taken out a Writ of Execution, and 
130, continued it by Vicecomes non miſit breve. A Superſedeas quia 


Flond. Cas improvide was awarded to the Execution. 


14, 212,292, 


296. ; 
Clerk verſus Withers. Mich. 3 Ann. B. R. 
( 10. ) Dminiſtrator recovered Judgment and ſued out a Fieri Facias, 
8 and delivered it to the Sheriff the firſt of Auguſt ; the She⸗ 
292 riff ſeized the Defendant's Goods, and afterwards, viz. the 


Ninth of September, the Adminiſtrato2 died; the Sheriff returned, 
That he had ſeized Goods to the Ualue, Sed quod remanent in 
manibus pro defectu emptorum : And afterwards, viz. the 29th 
of September, the ſaid Sheriff was removed, and a new Sheriff 
ſworn in. And now the Defendant ſued a Scire Facias againſt the 
old Sheriff, to have his Goods | again; and Judgment being 
againſt him in C. B. Erro was bought here, and objecked koz the 
Plaintiff in Erroz, That the Execution was abated and no Body 
10.248,386, Could perkeck it; not the Executoz of the Adminiſtrato?, becauſe 
1 Co. 66, he came in in auter droit; and the Adtniniſtcato2 de bonis non 
1 Cro. 208, could not, fo2 he was Paramount; and that this was not within 
Cru Bl, 457 the 17 Car, 2. c. 13. fo2 that only regarded Caſes after Gerdick. 
Cro. Jac. 194. Blit per Cur. This Scire Facias is not maintainable; and theſe 
Yelv. 33. Points were reſolved : 
. Fieri Facias ift, That the Plaintiff's Death did not abate the Execution, 
avares 10t'by and that the Sheriff, notwithſtanding that, might p2oceed in it ; 
it's Death. becauſe the Sheriff has nothing moze to do with the Plaintiff, 
10% ;. fo2 the CUrit commands htm to levy and bing the Money into 
1 Oo: 241; Court, which the Plaintiff's Death does na wap hinder: Be⸗ 
451, &Kc, 5 | ay ſides, 


l 


nern 323 
ſides, an Executton is an enti | ES 
ae ts begun. re Thing, and cannot be ſuperſeded x ow 41. 
2dly, That the old Sheriff has not only Authozi 3 
bound and compellable to pꝛoceed in this 8 4 rr 
ſame Perſon that begins an Execution, ſhall end it and i Di. ſhalt 
ſtringas nuper vicecomitem lies. Ok theſe there be two Sotts: on 5 
one is to diſtrain the old Sheriff to ſell and bytng in the Yo, . 
ney; the other to ſell and deliver the Money to the new She: Mod. Caſes 
DNN 
Brev. 5 34 H. 6. 36. l | rit. Vide Raſt. 164. Thel. 
3dly, That when the Sheriff had ſeiz'd, he wa 1 
return his Crit, and made himſelf liable — all Events (Ads of veſts beten 
God excepted) to anſwer the Galue of the Goods accoꝛding to his den. 
Return. 3 Cro. 390. 1 Cro. 459. and by the Seizure the Jo: = Saund. 400 
petty was Diveſted out of the Defendant, and in Abeyance, Mo. 402. | 
4thiy, They held, That the Defendant was diſcharged z be- and be i 
cauſe the Plaintiff having made his Eletion, and the Defendant's difcharged. 
Goods being taken, no farther Remedy could be had agoinſt the 8. 747. 
Defendant, but againſt the Sheriff only. Pe may be compelled > Saund * 
to return his TUrit : M it be a falſe Return, an Action lies; if 3 Keb. 397. 
he returns a Seizure and Sale, he has the Ponep; if be das e 377. 
leized and not ſold, that does not diſcharge but excule the She- 2 
riff, and therefoze the Plaintiff may have a Venditioni exponas iy 
to the Sheriff, if he continues in Dffice z if out of Dffice, a Di- 
ſtringas nuper vicecomitem, and then he muſt ſell. 5 
5thly, That ſince by the 17 Car. 2. c. 13. an Adminiſtratoz de stat. 170 
nis non map commence an Execution on a Judgment obtained <- 1 
by an Executo? oz Adminiſtratoz, it is but reaſonable, and within {92-35 
th Equity of that d, that an Adminſſtratoz de bonis non ſhould 296, 258. 
e permitted to perfect an Executton thus begun; fo2 the Right 


now comes to him, Judgment alfirm'd. 


2 


Ti 2 Expo- 


Expoſition of Words. 


Rex verſus Bear. Hill. 10 Will. III. B. R. 


Nr.) 12 fo2 Making, TUriting, Compoſing and Collecking 
„417. 


rats divers Libels, in uno quorum continetur inter alia juxta 
e tenorem & ad effectum ſequent': Upon Not guilty a Uerdiz 
nor and Ef- 


was fo? the King, and upon a Motion in Arreſt of Judg⸗ 
ment it was held, That this was a ſufficient Setting fo2th the 
Mods of the Libel: But, had it been only, continetur ad ef. 
fectum ſequent, that would not have done; fo2 that would 
not impozt a Sameneſs in Mozds, but in Senſe and Con: 
ſtruction only, 
But juxta tenorem fmpozts the ſame Wlows, fo2 Tenor is a 
Tranſcript oꝛ true Copy, which it cannot be if it differs from the 


Libel. Co. Ent. 116. Reg. 169. a. Saltaſh's Cale, Hill. 33 & 34 
Car. 2. B. R. Rot. 115. 


fetus, 


Wyat verſus Aland. Trin. 2 Ann. B. R. 


„ .A N Action Qui tam was bzought by an Jnfozmer againſt one 
oy. Aland fo2 taking moze than Statute-Jntereſt 3 and he de- 
capable of Clared, That the Defendant Aland had lent to one Nicholſon 
diteren Ex- 200 J. fo; ſo long, and that at the Dap of Payment it was coz- 
Fat g be ruptly agreed between them the (aid Aland and Nicholſon, That 
taken which the laid Nicholſon ſhould give the ſatd Aland 401. pro deferendo 
8 & dando ulteriorem diem ſolutionis, viz, tiel jour prædicto Aland; 
tion or a= Whereas Aland was not the Perſon to pay, fo2 it was he that 
greement, [ent the Money; and it was objected, That this was nonſenſical 
anc nor "at and impoſſible, and that the Statute of Jeofails would not ald a 
fears it. penal Inkozmation: The Counſel of the other Side urged, That 
25 Mod. the Nonſenſe ſhould be rejeced, and then the Declaration would 

es 33. be ſufficient; and cited 1 Mod. 42. 2 Saund. 96. 2 Cro. 349. Hall 

and Bonithon, Holt C. J. There a Matter ſet fozth is gram- 

maticaliy right, but abſurd in the Senſe and unintelligible, we 

cannot reſet ſome TUlows to make Senſe of the Reſt, but muſt 

take them as they are; fo2 there is nothing ſo abſurd oz nonlen- 

ſical, but what by rejeting and omitting map be made Senſe; 
a 


but 


— . — 
. 


EXIINGUISHMENT. 325 
but where a Batter is Nonſenſe by being contradictozy and repug- 
nant to ſomewhat pzecedent, there the pzecedent Matter which Where Non 
is Senſe ſhall not be defeated by the Repugnancy which follows, use fall 
but that which is contradictozy ſhall be rejected; as in Ejectment 
where the Declaration is of a Demiſe the (ſecond of January, and 
that the Defendant Poſtea, ſcil. the firſt of January, ejeded him: 
[ere the Scilicet may be rejected as being expꝛeſly contrary to the 
Poſtea and the pꝛecedent Matter. 2dly, He (eem'd to hold, That 
an Inkozmatian upon a Penal Statute by a common Jnfozmer, 
was not within the Statutes of Jeofails, otherwiſe of an Jnfo2- 
mation by a Party grieved. zdly, He held, That the CUlo2d 
Dando was applicable to Nicholſon, and Solutionis to Aland; fo 
that it boze this Meaning, viz. For giving a farther Day to Mi- 
cholſon of Payment to Aland, ſince he was to receive, and the Mo- 
ney was to be paid to him; and where a Matter is capable of diffe- 
rent Meanings, that ſhail be taken which will ſuppozt the Decla- 
ration 02 Agreement, and not the other, which would defeat it. 
Powell J. differed as to the firſt Point, and was of Opinion, 
That Mods unneceflary might in Conſtruction be omitted oz re- 
jeed, tho' they are not repugnant oz contraditozy, but in cæteris 
omnibus agreed with the Chief Juſtice, Adjournatur. | 


EXTINGUISHMENT. 


Gage or Gray verſ Acton. Hill. 11 Will. III. B. R. 
Intr. Hill. 9 Will. III. Rot. 293 or 243. 


EBT againſt the Adminiſtratrix of her pusband fo2 Bond to pay 
60 1. fo2 Rent incurred in the Life of the Jnteſtate, on ene _ 
a Demiſe by Deed to the Jnteſtate; the Defendant en Gb 
pleaded, That the Jnteſtate dum ipſa prefat' defen- gor and Ob- 
dens ſola fuit conceſſit ſe teneri by Bond to ber in 2000 J. with Pete "© : 
this Condition indozſed, viz. That fn Caſe the Dbligoz and ſhe @ended by 
intermarried, and the Clife ſurvived, and the Dbligo? left her bea nner 
0001. then to be void; and farther pleads, That they intermar- Carcb. 511. 
ried; ſhe (ſurvived; that he did not leave her 10001. that ſhe took s. C. 
Letters of Adminiſtration; that 2501. came to her Þands, W 
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EXTINGUISHM ENT. 
ſhe retains in Part of Satiskaction; and that ſhe hath not Aſſets 
ultra. The ÞPlainttff demurred. Et per Cur': 

Adminiſtra- Iſt, An Adminiſtratoz may retain a Bond- Debt due to himſelt, 

ror way re- notwithſtanding that Rent is due from the Inteſtate; fo2 whether 

Debt ea the Demiſe be by Parol oz by Deed, the Rents are of equal Na. 

Rent, bur türe, and neither ts (uperio2 to a Debt by Spectalty. On the other 

cannot piea® Hand a Debt by Specialty fs equal, but not ſuperioꝭ to them, there. 

"nor. koze an Executo2 may plead Payment of one againſt another, oꝛ a 
Recovery of one againſt another; but in Debt koz Rent he cannot 
plead there is a Bond-Debt due, no2 vice verſa, which is all that 
can be colle#ed from 2 Vent. 184. the Caſe obſected. 

And Holt C. J. held, That the Bond Debt was extinguiſh d by 
the Intermarriage, becauſe it was a pzeſent Debt, and the Con: 
dition made no Alteration; fo2 the Condition is not pyecedent, 
noꝛ does the Debt ariſe on the Event of that: Jf it were, then 
in Debt upon a Bond, the Plaintiff muſt always ſhew the Condi: 
tion bzoken ; whereas if the Oetendant craves Oyer and demurs, 
the Plaintiff muſt have Judgment; fo2 the Condition is ſubſe: 
quent, and the Obligoz may, ik he will, pay the Bonep due on 
the Bond without Regard to the Condition. | 

Ik this be a pzeſent Dutp, then he held the Jntermarrfage ex: 
tinguiſhed it ex conſequenti, fo2 the Pusband and TUife are one 
Perſon ; the Þugband was the Perſon intitled to receive the Mo⸗ 
ney, and that in his own Right; therefo2e he could not at the 
ſame Time be the Perſon bound to pay; and no Intention of 
the Parties can alter the Law. 

Feme Exe- The Chief Juſtice admitted, That if a Feme Executtrix of an 

— Obligee marries the Obligoz, that will wozk no Extinguiſhment, 

ries Obligor, becauſe the Husband is to receive ft in auter droit; it would be a 

part e Devaſtavit by Conſtruction of Law, which being a TUrong cannot 

Ante, 306. be; lo if a Man hath a Term in Right of his Wife, oz as Exe: 
cutoz, and purchaſes the Reverſion, this is no Extinguiſhment ; 
becauſe he hath the Term in one Right, and the Reverſion in 
mother. Jn that Caſe the Oifference of the Rights hinders an 
Extinguiſhment, becauſe a third Perſon is concerned and may be 
pꝛejudiced, which cannot be by Ac in Law. 

Allo he admitted, if one pꝛomiſes a Feme Sole, in Conſidera- 
tion that ſhe will marry him, he will leave her lo much in Caſe 
the ſurvive, o2 covenants in the ſame Manner, that is good; be⸗ 
cauſe tho' the Covenanto2 and Covenantee be pzeſent, pet they 
raiſe no pꝛeſent Duty, but only a future Debt upon Contingency, 
which cannot happen during the Coverture; and this is pꝛecedent 

| to the Duty, and muſt be ſpectally declared upon. | 
— Alſo he laid, That where the Mike hath any Right oz Outy, 
Duty which Which by Poſũbility may happen to accret during the Coverture, 
by DO the wusband map by Releaſe diſcharge it; but where the (ite 
aw to the Wife during the Coverture ; otherwiſe not. 
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hath a Right 02 Duty, which by no Poſſibility can accrew to her 
during Coverture, the Pusband cannot releaſe it. 

But Gould and Turton, Juſtices, were againſt the Chief Juſtice, 
hecauſe it would ſubvert the Marriage⸗Agreement; and they held 
the Debt was only ſuſpended, the rather becauſe it was not payable 
during the Coverture, but was a Debt on Contingency; lo that 
if the Feme dum ſola had releaſed all Demands, the Debt had 
not been extinguiſhed. 2 Cro. 170. 1 Sid. 58. 5 Co. 70. b. Moor Wy % 7 
855. Litt. R. 32. Hetl. 12. Noy 26. Hutt. 17. Hob. 216. 2 Cro. Hob. 156. 
571. 26H. 8. 7. b. 1 Cro. 373. 8 Co. 136. 1 Inſt. 264. b. 343. b. 2 Roll 457 
11 H. 7. 4. b. Dyer 140. Hutt, 171. 1 Rolls 935. Yelv. 156. * 


palm. 99. 2 Cro. 222. 


Fairs, Markets, and Tolls. 


Burdert's Caſe. Trin. 8 Ann. B. R. 


within the Diſtrict of White Chapel, foz a Diſtreſs of 35. 4 d. the Clerk of 
fo2 not uſing Meaſures marked accowing to the Standard ** Marke: 
15 = 4 Che E as 1 Sir Peter King pro on Officio, 
. 8 an Authozity given E. g. . Sect. 2. for uſing un- 
And Holt C. J. held, - . W feed ? 1 
That the Clerk of the Parket could not have Power to eſtreat Mod. Caſes 
Fines and amerciaments, otherwiſe than as a Franchiſe ; and it“ 
is moze reaſonable the Clerk ſhould bꝛing the Standard with him; 
than that the People ſhould follow him, oz attend at a Place out 
of the Market. | 


I Treſpaſs the Defendant juſtified as Clerk of the Market Q. wpetber 


"if 


$ Falfe | 


Falſe Latin. 


Bennet verſus Preſton. Mich. 4 W. & M. B. R. 


'( 5 ) | ©. 
N N an Appeal ok Murder the Declaration was, That at Clap. 
abates not an ham in Com. Surr, Venerunt prædicti Johannes & quidem 
Appeal. Qui. Daniel Stokely modo defuna*. And upon Demurrer the 


dem for qui- 


3 Court held, That this, viz. Quidem, being admitted to be 
Vid. 1 Linn. falſe Latin, would not abate the Bill 02 Declaration, fo? it did 
ä not at Common Law ; and relied upon Long's Caſe, 5 Co. 121. 


17 Re a, 10 Co. 133. 1 Leon. 73. 


Cro. El. 108. 
pl. 3- 


Redwood wer. Coward. Hill. 8 Will. III. B. R. Intr. 
Trin. 8 Will. III. Rot. 645. 


( 2.) | | 
NN Qerdi# was entered aſſident damna fo; aſſidunt, and on a 
Verdi CUrit of Erro2 this was aſſigned fo2 Erro2, and inſiſted 
5 Mod. 329. Was future, Sed non allocatur ; Fo? it map be the p2eſent Tenſe 
2 Pill. 643. Or the Tod Aſſideo; however, in Uerdias the fame Erattnels of 
2 Saund. 91, Expꝛeſſion is not required as in Pleading, fo2 they ate the TWows 
: Mod. 292. of d Lap Jury, and tho' it may not be pꝛoper Latin, pet it is (0 
8 common, that it is now made good by Pꝛeſcription. Vide Plo. 
9 Rep. 51. b. 247. 3 Cro. 647. 4 Co. 7. And the Court ſaid, it was not like 
Sid. 27. Conceſſum inſtead of Confideratum eſt in a Judgment, fo? that 

thoſe Cows were of different Jmpozt, and the Law requires that 


judical Ads ſhould appear to be done upon Conſideration. 


Dillon verſus Harper. Trin. 2 Ann. B. R. 


Two Neg [N an Afton againſt an Attozney, he pleaded, That he was an 
3 Attozney of the Court of Common Pleas, Et quod nullus hu- 
vp wnotbe juſmodi Attornatus non debet implacitart,- Kc. Eper Cur. Two 


taken as a Megatives may be conſtrued as a J2egative in Gzants, but not in 
Polen. 3. Pleas, fo? they are to be in Latin, and muſt be conſtrued as La- 
8. C. 2 Salk. tin ought to be, and in that reſpet this Plea is rather a Dil- 
545- But up claimer than a Claim of Puvilege. Sed Vide Pollex 652. 


on another 
Point. 


5 Failure 
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Failer of Record. 


Knight's Caſe. Hill. 2 Ann. B. R. 


ASE againſt Beſaliel Knight by a wzong Name 2 The upon auter 
Defendant pleaded in Abatement ; upon this the Plain⸗ Aion pen- 
tiff, without p2oceeding farther, bzought a new Action 1 
againſt him by his right Mame, to which he pleaded ance, after 
another Adlon pending. Et per Hole Chief Juſtice : The Plain. Nultiel Re- 
tiff ſhould firſt have diſcontinued the firſt Action; it will be too late l er, 
to do it now, koz the Dilcontinuance will relate only to the Time avoid it; 
of its being entered on Recozd ; ſo that upon Nul tiel Record it goers of 
will be againſt him; fo2 it was pending at the Time of the Plea Error. 
pleaded: And this differs from a Reverſal of an Dutlawy oz 
Judgment by TUrit of Erro2 ; fo2 if Nul tiel Record be pleaded, 
and after that, but befoze the Day given to bzing in the Recozd, 
the Judgment is reverſed on a Mrit of Erroz, that Reverſal a- 


voids the Reco2d ab initio, and it is a Defecit de Recordo. 
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Stockhold wer. Collingron. Mich. 3 W. & M. B. R. 


Quantum againſt the Defendant, fo2 that he at his Requeſt hay 
meruit lies ſerved him as a Commiſſioner fn a certain Commiſſion 
1 out of the Exchequer, directed to him and others, foz 
ſioner on a Examination of Witneſſes : After Uerdit on Non Afſumpſit, Tre- 

9 maine moved in Arreſt of Judgment, That the Plaintiff aded by 
Witneſſes, Command of Court, and could not therefoze take a Pꝛomile of 
2 Salk. 557, Reward fo2 the Service, no moze than a Sheriff oz Batliff ; Sed 
597.7 non allocatur; Foz he is appointed at the Nomination of the 


Party, who ought to pay him if he employs him. 


8 T HE Plaintiff brought an Action upon a Quantum meruit 


Goſlin verſus Elliſon. Hill. 5 W. & M. B. R. 


SYS, Rohibition was pꝛaped and granted to ſtap a Suit in the 
Stoner prog Archdeacon of Litchfield's Court againſt Church-wardens, 
duit for Fees fo; a Fee fo (wearing them and taking their Pꝛeſentments; and 

3 Sir james Montague came afterwards to diſcharge the Rule, but 

dens, was over: ruled: M2. Acherly on the other Side infiſted, that no 

Fees could be due but by Cuſtom o2 fo2 TWozk done; in which Cale 


a Quantum meruit lay. 


Heſcotr's Caſe. Mich. 6 W. & M. B R. 


W A Ander ⸗ Sheriff refuſed to execute a Capias ad ſatisfacien- 
rif eunndt dum till he had his Fees. And upon Motion againſt him, 
refuſeroexe- the Court ſaid, That the Plaintiff might bzing an Action againſt 
Evie Froceis him koz not doing his Duty, 02 might pay him his Fees, and 


8 then indi him koꝛ Extoztion. Noy 75. poſt pl. 5 
510. 


Poſt, pl. 5. 


— Aft. lit 
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Brockwell werſus Lock. Paſch. 7 Will. III. B. R. 


EBT was bzought by the Bailiff of the Liberty Court ok 

the Biſhop of Rocheſter on the 28 Eliz. c. 4. fo2 61. 108. WN 
Fees, koz an Execution ſued out of that Court on a Judgment Executions 
there, and a Gerdid was fo2 the Plaintiff; and in Arreſt of Judg- 229%. 
ment it was objected, 1ſt, That Debt would not lie upon this nor within 
Statute fo2 Fees z ſed non allocatur. 2dly, That the Act was 8 
miſrecited to be of 28 Eliz. whereas it was made the 29th; ſed © * 
non allocatur z fo2 the pzinted Book is falſe, and by the Parlta- p, 8 
ment-Roll it appears to be the 28th. But then it was conſider» Palm. 399. 
ed, whether the Statute extended to Executions out of Cozpo: Cent. Hurt. 
ration-Courts, &c? And it was held by the Court, That the 
Statute extends to all Judgments in Weſtminſter, and that whe- 
ther the Sheriff -executes them in a County 02 a Franchiſe, - he. Tin. 358. 
ſhall have his Fees within this Statute, viz. 15. per Pound foz Jones 307. 
the firſt pundzed, and 6 d. per Pound fo; every other Þundzed: [2775 
And lo it is of the Balliff of a Liberty when he executes any Gro. 406, 
Execution on a Judgment given in the Courts at Weſtminſter, Noy 27- 
within his Liberty; but if the Bailiff oz other Officer executes Latch 18. 
P2oceſs on a Judgment given in a Court of a Coppozation oz Lt- 
bertp, he is not entitled to Fees within this Statute, | 


Anonymus. Hill. 7 Will. III. B. R. 


ME Carthew moved, That an Under-Sheriff might attend ( 5.) 
ko refuſing to execute a Fieri Facias till his Shilling-pence Ante, pl. 3- 
was paid: The Court would not grant the Rule, but ſald it was | 
Extoztion, fo2 which he might be indided. 


Peacock werſus Harris. Paſch. 8 Will. III. C. B 


T was reſolved, 1ſt, That the Statute 29 Eliz. cap. 4 does (6.) 

not extend to real Executions, but only to-Erecutions in per. Te vc 
ſonal Actions; therefoze it does not extend to an Habere facias be Sten, 
ſciſinam 62 poſſeſſionem.  2dly, That upon a Capias ad ſatisfac. 29 El. c. 4. 
the Sheriff ſhall have his Fees koz the whole Debt. 2dlp, Pow. ay "roy 
ell junio2 J. ſatd, That it was the Opinion of Holt C. J. That Pot, pl. 13. 
the Sheriff ould have Fees fo2 executing an Elegit, but he ſatd he * Sid "55: 
doubted of that; becauſe it would be unreaſonable when the whole Ante, 25. 
Debt is 5001. and perhaps the Land extended but 201. per An- 1 Lill. 597: 
num, that the Sheriff ſhould have Fees foz 500 I. Treby C. J. 
ſaid, That he ſhould have Fees accozding to the Sum levied, and 


Uu 2 not 
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as Py. * * = 
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not accozding to the Debt recovered, as upon a Fieri Facias. 


which Powell anſwer'd, That that could not be, becauſe the Pas 
ty might detain the Land till he was ſatisfied the etitite Debt, any 
the Plaintiff is, by having made his Eleckion, barr'd of all other 
Executions. 4thly, That the Statute does not extend to Exe: 
cutions upon Statutes⸗Merchant, Recognizatices, &c. fo the gz 
is to be underſtood of Caſes where the Judgment Redditur in in- 
vitum, and not by the voluntary ConfeMton of the Party, 


Earle verſus Plummer. Paſch. 9 Will. III. B. R 
Fees due on | F an erroneous (Urit be delivet d to the Sheriff, and he etetutes 
N it, he ſhall have his F ees, tho the CUrit be erroneous, 


Springate ver. Springate. Paſch. 9 Will. III. B. R. 


(8.9 2 Rule ought to be made fo? Referring an Attomey'g Bill 
N delivered to his Client, unleſs there be an Action pending 


thereupon, 


Burdeaux wer. Dr. Lancaſter & af. Hill. 9 W. III. BR. 


( 9.) Urdeaux, a French Pꝛoteſtant, had his Child baptized at the 
i 000.008 French Church in the Savoy, and Dy. Lancaſter, Uicar of 
ing or Bury- St. Martin's, in which Parich it is, together with the Clerk, li⸗ 
ing, unleſs helled againſt him fo2 a Fee of 25s. 6 d. due to him, and 1s. fo) 
by Cuſfom, the Clerk. A Pꝛohibition was mov'd foz, and Levinz urg'd this 
muſt do the WaS an Eccleſtaſtical Fee due by the Canon, Holt C. J. Nos 
Duty. thing can be due of common Right, and how can a Canon take 
Poſt, pl. 13. Money out of Lapmens Pockets? Lyndewode ſays, *Tis Simo- 

ny to take any Thing fo2 chziſtening oz burying, unleſs it be a 

Fee due by Cuſtom; but then, a Cuſtom fo? any Perſon to take 

a Fee fo2 Chaiſtening a Child, when he does not chziſten him, 

is not good; like the Caſe in Hobart, where one dies in one 

-Pariſh and is buried in another, the Pariſh where he died 

ſhall not have a burying Fee. Ik you have a Right to chhüſten, 

Vp vou ſhould libel fo2 that Right ; but you owght not to have Yo- 
l nep koꝛ Chaiſtening when you do not. 65 


Wor Ballard 
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Ballard ver ſus Gerrard. Mich. 1 3 Will. III. B. R. 


Wp Regiſter in an Eccleſiaſtical Court libelled there ko: (10. 
48. 6 d. f0t his Fees, and pꝛoteeded to Ercommunication 2 Regitter of 

The Defendant came and ſuggeſted, That the Office of Regiſter Serial 

was a Tempozal Office, and a Freehold, and mov'd fo2 a Pꝛohl- wor fue herd 

bition, Which was granted; fo2 the Court has no Power to com: ber Fee. 

pel the Party to pay Fees to their Officers, but they muſt bzing 

their Quantum meruit ; 02 if the Dffice be a Freehold, thep map 

bung an Aſſiſe; fox the Denial of juſt Fees is a Diſſeiſin. At pe or 

another Day My. Broderick moved to ſet aſide the Rule: Pe ad. off Fave is a 

mitted it was otherwiſe fo2 PzoTo2s Fees, becauſe there is a Re: Piſſeinn. 

medy at Common Law upon the Retainerz but ſaid this was 3 Mod. 242. 

upon a different Reaſon, becauſe the Party is a mere Officer of | 

the Court; and that the Court might appoint a reaſonable pee 

to Officers that attend them, and that ic is not Extoztion any 

moze than Bor-Boneyz but the Rule ſtood. Vide 2 Keb. 615, 

3 Keb. 441, 316 and 303. 


" Gifford's Caſe. Mich. 1 Ann. B. R. 


Ifford was libelled againſt in the Eccleſiaſtical Court fo: (1. 
Fees, and upon Motion a Pꝛohlbition was granted, foz suit for kecs 
no Court has a Power to eſtabliſh Fees; the Judge of a Court cieſaticat 
may think them reaſonable, but that is not binding: But if Court pro- 
on a Quantum meruit, a Jury think them reaſonable, then they de. 


become eſtabliſhed Fees, Vide Hardr. 351. 5 Mod, 238. 


Tyſon verſus Pake. Mich. 4 Ann. B. R. 


DE Sheriff having executed an Elegit, bought an Ackion (12. ) 
1 of Debt ko; his Fees: And it was objected, That this was For fees of 
not within the Statute, that the Execution is not compleat, and Piece Bebe 
the Platntiff cannot enter, but muſt being bis Ejectment. Holt lies 
C. J. ſaid, There was the ſame Reaſon fo2 Fees fo? executing an 
7 as an Extent. Upon an Elegit the Sheriff returns, that vide ante, 
he has taken an Jnquifition, extended the Lands, and delivered pl. 6. 
them to the Platntiff; and there is a Liberate in the Body ok 
the TArit of Elegic, and the Plaintiff on this Return may enter, 
fo2 by the Return he becomes Tenant by Blegit, and may main⸗ 
tain an Eſetment, and affign his Interest upon che Land; but 
the Defendant's Continuing in PofſeMon after the Return of te 
Wrtt, turns the Plaintiff's Eſtate to a Right, and thetetoze he muſt 
enter to aſſign, Che Execution is tompleat and-petfect; ms 
hes | - being 


= 


334. FELONY. - 


being put to an Ejectment is no Reaſon ; koz in Caſe of an Extent 
upon a Statute where the Liberate is diſtin, he cannot enter by 
Foxce; tis true, he may without Foꝛce; and ſo he map here: and 
Powell ſaid, That Extent generally is the TUo2d of the Statute 
of Eliz. and that an Extent upon an Elegit was an Extent within 
the Statute, as well as an- Extent upon a Statute. 


Dean and Chapter of Exeter's Caſe. Hill. 5 Ann. B. R. 


(13-) CErjeant Hooper ſhew'd Cauſe againſt a Rule fo2 a Pꝛohibition 
be bertel, O to the Spiritual Court, to tap a Suit there foz a cuſtomary 
unleſs by Fee ok 101. due to the Dean and Chapter of Exeter, fo2 burying 
Cuitom. in the Cathedzal Church: Sed non allocatur; Fo? no Fee is due 
Ante, pl. 9. fo: Buttal of Common Right: But where a Licence is neceſſary, 

the Perſon giving it may ſtand upon his own Pꝛice; and if there 
be ſuch a Cuſtom, 'tis triable at Common Law. Vide 3 Keble 
527, 523. Tf the Cuſtom be not denied, the Spiritual Court 
ſhall p2oceed ; fo2 there is no other Remedy: But if the Cuſtom 
be denied, a Pꝛohibition ſhall go; not propter defect. juriſdictionis, 
but triationis; and that Burtals at Common Law ought to be in 
the Church-yard, and without Fee, 2 Keb. 778. contra. 
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Domina Regina werſus Wallis. Oct. 14. 1703. Co- 
ram Holt C. J. & al Juſtic. apud le Old Bailey. 


makeaRiot, W and alſo againſt B. C. D. and E. as Perſons pꝛeſent, atlſt 
killed, - xa ing, aiding and abetting A. therein: E. being arraign'd upon 
are all Prin-, this Indidment pleaded Mot guilty, and upon Evidence it 
cpats in. appeared, That the Perſon flain was a Conſtable, and in the Exe⸗ 
4 Co. 43. b. cution of his Office with divers other Conſtables in May-Fair. 

That E. the Paiſoner firſt dzew his Swozd, and with divers 

others, to the Number of fozty Perſons, fell upon the Coy 


If ſeveral 122 againſt A. koz the Murder of John Cooper, 


2 


- 
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Fences, Incloſures. 


bles; That this Aﬀrap continued an Hour after, till in the End 
one of the Conſtables; viz. the ſaid John Cooper, was ſlain ; 
but by whoſe Hand it did not appear. Jt alſo appeared that A. 
had been tried on this Jndi#ment and acquitted. Et per Holt 
C. J. it, Tho' the Jndi#ment be againſt the Pzloner fo2 aid⸗ 
ing, aſſiſting and abetting A. who was acquitted ; yet the Jndif- 
ment and Trial of this Pztſoner is well enough, fo2 who actually 
did the Murder is not material; the Matter is, That a Murder 
was committed, and the other is but a Circumſtance, and all are 
Pꝛncipals in this Caſe ; therefoze if a Murder be pꝛoved, tis 
well enough. | 

2dly, Ik a Man begins a Riot, as in this Caſe, and the ſame 
Riot continue, and an Officer is killed, he that began the Riot, 
as the — here did, is a pzincipal Murderer, tho' he did not 
do the Fat. 7 


335. 


Fences, Incloſures. 


Starr verſus Rookesby. Mich. 9 Ann. B. R. : 
| Caſe for ſuf- 


Rror was bzought on a Judgment by Default in C. B. in Fring d. 
an Action on the Caſe, wherein the Plaintiff declared, rween the 
that he was poſſeſſed of a Cloſe adjoining to the Defen- ie 
dant's, and that the Tenants and Occupiers of that dant's Cloſe 

Cloſe had Time out of Mind made and repatred the Fence be- t be out of 
_ tween the Plaintiff's and Defendant's Cloſe, and that fo2 want erb ge per 
of Repair the Defendant's Cattle came into the Plaintiff's Cloſe, dant's Cattle 


& e. Et Per Cur'. 3 ag 
iſt, Either Treſpaſs oz Caſe lies; Treſpaſs, becauſe it was the & lis 


Plaintiff's Gzound and nat the Defendant's ; and Caſe, becauſe where a 
the firſt CUrong was a Nonkeazance and Neglet to repair, and —_ 
that Dmilion is the Gift of the Aﬀton ; and the Treſpaſs is only won Right is 
conſequenttal Damage. | | laid 0 __ 
2dly, This ts a Charge upon the Defendant againſt common 4, 4" al 
Right; koz the Law bounds every Man's Property, and is his muſt make 
Fence, and this is obliging another to make a Fence foz him. 35: 


3DIP, on is ſuffi- 
cient, 


Fences, Incloſures. 


Preſcription 
in Tenentes 
& Occupa- 
rores is well. 
6 Mod. 4. 
Far. 55. 
Vid.Hern 72. 


Raſt. 621, 
622. 

1 H. 3. 
Raym. 192. 
2 Cro. 665. 


29 E. 3. 32. 


3 Cro. 445. 
2 Roll. Rep. 


285. 
Dy. 75. 


3diy, That where a Charge is impoſed on another, and that 
againſt common Right, and the Charge is laid on him as Ow. 
er of the Soil, oz Tertenant, the Plaintiff in his Declaration 
muſt make himſelf a good Title; but where he declares again 
the Defendant as a CUrong-doer only, and not as Tertenant, 
tis ſufficient that the Plaintiff declares on his Poſſeſſion. 

athly, That the Plaintiff has made himſelf a ſufficient Title in 
this Declaration, by ſhewing the Oefendant bound to this Charge 
by Pzeſcription ; which Pꝛeſcription is ſufficiently alledged; fo 
by Tenentes is meant the Owners of the Fee-ſimple, and by Occu. 
patores, thoſe that come in under them. That Tenentes is ſg 
taken, appears by the TUrit de Curia Claudenda; which is a 
CUrit of Right, and lies only foz a Tenant in Fee; and as this 
is a Charge upon the Land, which runs with it, there is good 
Reaſon why every Dccupter ſhould be bound. And it is ſufficient 
ko the Plaintiff to charge the Tenentes and Occupatores; becauſe 
it is impoſſible that he who is a Stranger, ſhould be able to know 
and ſet fozth their particular Eſtates, Titles and Intereſts; but 
the Pꝛeſcription is annexed to the Tenentes, i. e. Tenants of the 
Fee: Pet on a Traverſe of the P2eſcription it would be good Ebi⸗ 
dence that the Tenants fo2 Years have from Time to Time fenced 
and repaired, fo2 perhaps the Eſtate has not ſince Time of Ye: 
moꝛp been in the actual Occupation of the very Owner ofthe Fee. 
The Judgment was affirmed, 


—z 
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BRITANNICYM 


E::3 


FINE S. 


Price verſus Langford. Paſ. 2 W. & M. B. R. Int, 
Hill. 2 & 3 Jac. 2. Rot. 1059. 


he and his Mike levien a Fine to A. and B. with ar- Pe e, 
ranty; A. and B. by the (ame Fine did grant and ren- Grants Ren- 
der the Lands to the Husband and Mike in Call, Re- den canca- 
mainder to the peirs of the husband: The pusband and Uife Fcogmene - 
died without Illue, and the Queſtion was, TUhether the Peir a and Refeot- 
parte Paterna 02 a parte Matetna ſhouid take theſe Lands ? Jt was wen 
argued on the one Side, that the Seiſin of the Conuſee is fit: new Eſtate. 
tious; fo2 if the Conuſee were Tenant fo2 Pears, the Term ©0»*rs pott; 
would not be thereby extinguiſhed ; and he is like to the Sur: ng. 3536 
renderee of a Copphold, nothing but a mere Inſtrument: There- 
foze nothing is altered by the Fine, but the Gle and Eſtate re. 
mains as befoze, On the other Side it was ſai, That the Conu⸗ 
ſee could not render ik he had not the Eſtate in him, and that it 
is a Re-tnfeoffment ; and of this Opinton was the Court, who 
held, That the Eſkate was once in the Conuſee, and the Fine and 
Render fs a Conveyance at Common Law, and the Render 
makes the Conuſoz a new Purchaſoꝛ ag much as a Feoffment and 


Ke-infeoffment at Common Law. 9575 
Winchurch ver ſus Belwood. Pal. 4 W. & M. B. R. 


Rror being bzought in B. R. of a Fine in C. B. the Fine was © * ) 
affirmed; and now a Crit of Erroz, coram vobis reſiden. Error 80 um 
was bzought here, and Exception was taken, That the TUrit vobislies up- 
ought to abate, fo2 that no ſuch CUrit lies in this Caſe, becauſe o 
only a Tranſcript ok the Fine is removed into this Court. And Fine in B.R. 
it wag likened to the Cales of Erroz in the Exchequer-Chamber, 
where only a Traniſcript goes up, and if the Writ abates, no 
Writ of Erroz-coram vobis lies. | | 
Sed per Cur, The Reaſon of that is not becauſe they in the pog, 401. 
Ctchequer-Chamber have only a Tranſcript z but becauſe they 


bave only a particular ren to affirm oz to reverſe. Ft me 
| - t 


H as ſeized in Fee as Heſt ok the part of the Mother ; TX &1 


_ Leaſe and the Eſfate-Tail was extinct by the Fine, as much ag if Tenant 
dies before in Tail were dead without Jflue. 


ment, and 


| Dyer 51. b. 
Dyer 279. Iſſue in Tait had Election to avoid oz affirm the Leaſe, and that 


Poſt, 342. 


7 - 
wy - — ; * * . - Of 
— * * — — — —_— * 2 8 
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TY * 6 


admitted, that a Tranſcript of the Record of a Fine is only re. 
moved, becaule upon Judgment of Reverſal a Certiorari goes fo? 
the very Foot of the Fine, and it is cancelled, But notwith⸗ 
ſtanding that the Court held, That Erroz coram vobis reſiden. lay, 


Poſt, pl. 6. 


Symonds ver. Cudmore. Hill. 5 W. & M. Rot. 743. 
3.3 | 
Carth. 257: N Ejectment a Special Uerdix was found, upon which the 
619.byname 1 Cale was, Tenant in Tafl in Reverſion after a Leafe ko; 
of Symonds Pears, Remainder to Tenant in Tail in Fee, made a Leaſe to 
12 commence at a Dap to come, and died befoze the Day, having 
4 Mod, i. Iſſue; after the Death of Tenant in Tail, but befoze the Day, 
Far. 18. 8. l the Iſſue levied a Fine: In this Caſe the whole Court agreed, 
Tad Re. That the Remainder in Fee ſtood chargeable with this Leaſe, 

and it ſhould have been ſerved out of the Remainder in Fee, bad 


Tail, Re- 
mainder to 
4.in Fee, Tenant in Tail died without Mue. 2vly, Jt was held, That 


1ſt, Becauſe two Fees imme⸗ 
diatelp expectant one upon another, cannot [ubſiſt in the ſame 
the Iſſue Perſon. 2dlp, Becauſe by the 32 H. 8. c. 36. the Fine is de⸗ 
leviesa Fine, Clared to be g Bar and a Diſcharge of the Eſkate. Tall.  2dly, 
good avaint Becauſe the Statute of Weſtm. 2. having made Eſtates-Tail a 
Conuſee. kind of particular Eſtate, they are (the P2otection of the Statute 
Ettare-Tail heing gone by the Fine) like all other particular Eſtates, ſubject 

to Merger and Extinguiſhment when united with the abſolute 


extinct b 
il, Remainder to the King 3 Tenant in Tall 


Commence- 


2 Leon. 37. 
3 Rep. 51. b. 
2 Cro. 689. 
1 Cro. 478. 
Hob. 258. 


Fine. 
Tenant in Ta 


makeg a Leaſe fo2 Pears, and is attainted, the King (hall avoid 
the Leaſe ; fo2 the Eſtate: Tail is as much gone by Berger, as if 
Tenant in Tail was dead without Jfſue. i 
Pb. 30% If there be Tenant ko; Life, Reverſion to A. in Fee, and A. 
1 Rep. 49. b. Makes a Leaſe fo2 Years, and then Tenant fo2 Life and he in 
fäl 4. Reverſion jain in a Fine, the Leafe ſhall take Effet pzeſently; not 
Jones 33: hut that the Eſtates paſſed ſeverally accoꝛding to Bredon's Caſe; 
but they are now conſolidated; oz elſe, if the Conuſee ſhould die 
during the Life of the Conuſoz, there would be an Dccupant. 
Eyre, Gregory and Dolben denied 1 Inſt. 46. b. and held the 


2 ©70-4455- bp Weſtm. 2. but that the Conuſee had not; foz the Power and 
Þ1ivilege is perſonal, and cannot be transferred, 
In this Holt C. J. differed ; he held. the Leaſe aftually void 
quoad the Iſſue, as if Tenant in Tail make a Leaſe to com- 
mence after his Death; and that as by Law no At is neceſſary 
to be done to avoid the Leaſe, fo the Fine does not pꝛevent its 
being void, 2 ll a ep TE a 


3 Ano- 


LAS Sd tt. Mt. 


F I 


— © 


"+ FT US | 


— 
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Anonymus. Hill. 6 Will. III. B. R. 


ER Curiam, The Court will not reverſe a Fine without a (4. 
Scire Facias returned againſt the Tertenants, fo2 the Cony, Orgie. 
ſces are but nominal Perſons: And tho' it was otherwiſe in the Scire Facias 
Pꝛecedent in Co. Ent. and Hern's Plead. 375. and the Law perhaps wut ge a 


gainſt Terte- 


does not ſtrictly require it, yet the Courſe of the Court does. nan. 


Hunt verſus Bourne. Hill. 1 Ann. R R. 


Þ Ejectment in C. B. the Jury faund a Special Uerdict ; That « 5. ) 
the Lands in Queſtion were holven of the Manoz of Worme- . 
low, which is de antiquo dominico Coronz Domini Regis & An- 422. call'd 
teceſſorum ſuorum, impleadable in the Court of the Manoꝛ per par- Hunt verſ. 
vum breve de recto clauſo coram Seneſchallo ſectatoribus & Do- Burn. 
meſmen* ejuſdem Manerii five eorum locum tenen. & Attornat”, 
and that upon Urits of Right-cloſe Fines hade been Cime out 
of Mind levied. and leviable in the ſame Court: That Thomas 
Guillym was ſeiſed in Tait of the fafy'Lanvs, and being (o ſeiſed 
25 Maii, 22 Car. 1. a Fine was levied fn the'(aty Court Secun- 
dum conſuetud. prædict. befoze A. B. locum tenen. Willielmi 
Kyrle Seneſchalli & R. Attornat. J. S. & W. Attornat. J. N. adtunc 
Sectator. & Domeſmen. ejuſdem Cur”; by which Fine the ſaid 
Thomas Guillym conceſſit tenementa prædick. to one Nurſe fo} 
Life, rendung Rent, &c. Then the Fine was let kozth in hc 
verba, and it appeared to be levfey befoze the Attozneps of the 
Suitozs, in placito conventionis ſecundum conſuetudinem Ma- 
nerii come ceo que. il ad de ſon done, with Marranty. Then 
they found that the (ain Lands were not accuſtomablyletten, and 
that this was not the ancient Rent; That Norſe entered, and af- 
terwards, 24 Car. 1. the (ſaid Thomas Guillym and his Caite le- 
bied a Fine with Marrantp, to the Uſe of the Hugband and his 
beirs ; That afterwards, the ſame Pear, the lad Thomas Gail- 
lym bargained. and ſold the lan Lands to Paine and his Hetrs, 
under whom the Defendant claimed; That afterwarvs he releated 
to Paine, and that Paine died in 1661. That Gauillym died” in 
1663. That thirty Years afterwards, viz. 1693. Nurfe died: and 
whether the Entry of Richard Guillym, Gzanvſfon and Heir in 
Tail of Thomas the Conuſoz of both Fines be lawkul upon the 
Purchaſoz, was. the Queſtion, which in C. B. was determined in 
the Affimative, and Richard had Judgment; and now upon a 
Writ of Erraz in B. R. that Judgment was affirmed per totam 
Curiam ſeriatim after many Arguments at Bar. And theſe 
Points were reſolved, A 

X 2 iff, 


Fans © 


iſt, That Tenant in Tail of Ancient Demelne Lands may 
levy a Fine of thoſe Lands in the Court of Ancient Demelne, 
although it be no Court of Reco2d, becauſe it is but agreeable 
to the Power of that Court, in like Jnſtances ; fo2 they may 
Wiſe join'd P2OCeed to try the Miſe joined in a TUrit of Right ⸗cloſe, which ig 
in a Writ of of d higher Mature than a Fine. Dy. 111. pl 47. WUhereag in 
testen All Other inferio2 Courts on the Miſe joined, the Cauſe muſt be 
that Court, CEMOVED into C. B. by Recordari. F. N. B. 12. And the 18 E. 1. 
is but Declarative of the Common Law, and was made to rectify 
a Miſtake, viz. That Fines were leviable in infcrio2 Courts up. 
on Bills oz Plaints, which now cannot be either by Gzant oz 
Cuſtom, by reaſon of the Negative Mozds of that Statute; but 
this does not extend to Ancient Demeſne Courts, fo2 then this 
Statute would make Fines of thoſe Lands leviable in the Court of 
Common Pleas; whereas they are not, but reverſible by Writ of 
Dilceit; lo that they would be under a double Diladvantage, that 
a Fine would not be leviable of the Land any where ik not in this 
Court of Ancient Demeſne ; whereas that which is their Þyivi: 
5 lege could never be intended to be to their Diladvantage. 
be leviedin ꝛdlp, That a Fine map be levied on a CUrit of Right:cloſe, oz 
any real in any real Adion, but not on an D2iginal in a perſonal Afton; 
Aion, anc and that the common Trit of Covenant on which a Fine is le: 
Covenant on vied, is not a perſonal but a real Adion; fo2 tho' it is to have 
which a Fine Damages f02 a Beach of Covenant, as in perſonal Aﬀtons, pet 
fcb“ is ft ts to have an Execution and Perfozmance of the Covenants. 
Vide 5 Co. 59. F. N. Br. 146. f. 2 Inſt. 514. 1 And. 71. Kel. go. 
b. 4 Inſt, 207. 8 
Fine in An- 3dlp, That a Fine levied in the Court of Ancient Demelne 
ce wk; Map wozk a Dilcontinuance, tho' the Court is not a Court of 
Diſcontinu- Recoꝛd; fo2 the Dilcontinuance is, becauſe the Freehold is reco: 
ance, but no Vered in the Aﬀton ; fo2 every Recoverer recovereth a Fee-ſimple, 
15 and a Recovery of the Fee-ſimple muſt wozk a Diſcontinuance; and 
if this be allowed to be a Fine, in conſequence it ought to have the 
Cifeft of Fines, But nota; Tho' ſuch Fine be a Otſcontinuance, 
it is not a Bar to the Jntail ; fo2 it is by the 4th of Hen. 7. 
that a Fine with P2oclamations ſhall bar an Effate-Tail, and no 
why Fine. Fine but a Fine with Pꝛoclamations is within that Statute, no2 
2 can bar an Eſtate Tall. And the Court dented a Fine to be a 
Record.  Feoffment of Recozd, and ſaid it was impzoperly ſo called, but 
that the Meaning was, That it had the Effects of a Feoffment to 
ſome purpoſes, ik he that levied the Fine was leiled of the Free- 
hold at the Time of the Fine levied. 1 
Fine ſur co- gthly, That a Fine ſur conuſance de droit come ceo que il ad 
8 de ſon done generally implies a Fee, ſimple; but it is only by 
&c. implies Implication, and therefoze there is no Repugnancy to limit an 
bor tate, Cltate ko: Life to the Conuſee 3 kor the pzecedent Donation 02 


be qualified Fe0ffment which is ſuppoled might be ko; Life only, 02 in Call, 
I | 5 


to a particu- and 
lar Eſtate. 


—— — — 
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and the general Intendment of the Conuſans, may be qualified by 
an Erpeſs Limitation. Vide 41 E. 3. 14. Co. Lit. 9. b. 

5thly, That the Suftozs, who are Judges, might ac by Attoz- 
ney, becauſe it is a Part of their Service, ratione tenuræ, and 
they are Judges quatenus Tenants, Quilibet liber homo qui 
ſectam debet libere poſſit facere Attornatum ſuum ad ſectam ſuam 
pro ſe faciend. Stat. Merton c. 10. And this is Part of his Suit. 

Vide 2 Inſt. 225. F. N. B. 25. 156. 

There was another Point in this Caſe, viz. Thether it ap⸗ 
peared by the Gerdict that the Jſſue in Tail was barred of his 
Formedon by 21 Jac. 1. and if ſo, TUhether he had loſt his Right of 
Entry alſo, But fo2 the Reſolution of that, vide this Caſe, Ci. pox, 42. 
tle Limitations. | 22 


Fazacharly verſus Baldo. Trin. 3 Ann. B. R. 
Pe Holt, C. J. If a (Writ of Erro2 be bꝛought in B. R. to re. (6) 


verſe a Fine levied in C. B. the very Recozd of the Fine it ſelf Ae . 
is never removed hither, but only a Tranſcript of it: But if this ror of Fine 


Court adjudge it erroneous, then a Certiorari goes to the Chiro. removes only 


grapher to certify the very Fine, and when it comes up it is aual- 5. C. Mod. 
Iy cancelled, | ug — 


Lloyd ver. Viſcount Say and Seal. Mich. 10 Ann. B. R. 


Fine was thus; Hæc eſt finalis Concordia facta in Cur. Re- 7. 
gis apud Weſtm. a die Sancti Michaelis in tres ſeptima Anno [72 25 *t 
decimo Willielmi tertii coram Thom. Trevor, &c. & Poſtea in the Concord 
Craſt. Sanctæ Trinitat. 1 Annz conceſſ. & recordat. coram ejuſdem vas made. 
Juſticiar' z ſo that the Concod of the Fine was of one Term, and * 
the Recordat. of another Term following ; and therekoze the Que- 
ſtion was, Of which Term this ſhould be ſaid to be a compleat 
Fine: Per Cur' 'Tis a Fine that Term when the Concozd was 
made, and of which the CUrit of Covenant was returnable, fo2 
the Concordia facta in Curia, is the compleat Fine ; the Conceſſit 
recordat* is the Leave of the Court to inrol it. 6 Co. 68, Hob. 


330. 2 Ven. 47. 


F O R- 
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FE OR UG EK YL. 


Dominus Rex ver. Stocker. Mich. 7 Will. III. B R. 


Lb 
5 Mod. 137 


Fabricavit N Thbf#tnent, fo2 that the Defendant fabricavit ſeu fa. 
2 bricari cauſavit a Bill of Loading, was held naught 
in Indi&- upon Demurter; fo2 an Indictment ought to be certain 
_. and poſitive, Co. Ent, 477, 1 Sid, 134. 2 8 345. 
2 1 46. 2 Ro. 272. cont. 2 Ro. 82. 

4 Rep. 48. a. 


Domina Regina verſus King. Hill. 1 Ann. B. 1. 


C.) YNdiament for forging nn ſcriptum Obligatorium of 
eee | 3.5; Sean, it ho be Sciprom, purpoxing a i 
Far.150,151. ting obligatoꝛy of J. 8. 1 * allocatur, Foz the fifth of Elis. 


z Havk.153, c. 14. Mentions kalle Deeds as well as falſe Critings. 


2 Hawk, 287, 2 Lev. 111, 221. 3 Leon. 170. 3 Salk. 171, 172, 


Domina Regina verſas Smith. Paſ. 2 Ann. B. R. 


ar fo2 fozging a Deed of Alignment of a Leaſe, ſigned 
egg with the Bark of one Goddard, cujus cenor ſequitur, lit ſit 
Dead gin not Doton de Hark as in the Aignment z und this was ob ob: 
the Mark of jeſted, fo2 that without that it could not be a Tenge ; fed 
J. 5. Mark allocatur. 


ſet forth, 


"4 Fran- 


Franchiſes, Liberties, &c. 


Domina Regina werſus Taylor. Trin. 1 Ann. B. R. 


the Gatehouſe fo; not returning a Habeas Corpus fo; Where there 
binging up Paiſoners in ozder to be (ent to Newgate, is aFranebic 
the Tounty-Gaol ; Upon this Occaſion, Holt C. J. 3 
laid it down, That none can claim a Pytſon as a Franchiſe, un- be a Gaol- 
leſs they have alſo a Gaol-Oelivery of Felony, which the Dean Delivery. 
and Chapter of Weſtminſter hath not, and therefoze ought to ſend 
a Calendar of them to Newgate, oꝛ return the Habeas Corpus to 
this Court, with a Claim of their Franchlle. SS 


M R. Lovell moved againſt the Keeper- of the Pꝛiſon of WIT 


Ruſh verſus the Chancellor and Scholars of Oxford. 
Trin. I Ann. B. R. | 


R. Cowper moved foz a Pꝛohibition to a Suit in the Uice- _ (. 4 
IVI Chanceilors Court againſt certain Bꝛewers, fo2 ſelling f11 Fi*vebie 0! 
Beer and faiſe Meaſure, and the particular Erceſs of Jurtsdiffon cy of Oxford. 
alledged was, the exading juratozy Caution; and he alſo inſiſted, 2 81k. 450. 
that tho' they have the Afize of Bzead and Beer by Chatter, vet 

a Power to puniſh by Fine, and pꝛoteed acco ding to the Civil 

Law, cannot be by Charter. Hole C. J. Befoze the 14 H. 8. 

the Univerſity had the Jurisdition of a Leet, and exerciſed it in 

the Uice-Chancello!'s Court; but the Charter of the 14 H. 8. 
grants them Power of Treſpaſſes, and that over all Perfons 


whatſoever, if a Scholar be Party, Adjournatur. 


GAMING. 


Zr 


— —— 


GAMING. 


Pope ver ſus St. Leger. Mich. 5 W. & M. Rot. 337 


3 T Play at Backgammon, one of the Players ſtirred one 
— La of his Men, but did not move it from the Point; and 
verſ. Pope. 1 the Queſtion was, Thether he was bound to play it? 
— — On this, a Mager of 1001. was laid, and the Deter⸗ 


right Manner mination reterted to the Gz0om-Pozter; and now in an Adlon, the 
of Playing, Queſtion was on the Statute againſt Gaming, TUhether this was 
not Sui, within the Statute £ And*twas held this TUager was not pohi- 
4 Mod. 410. bited by the Statute, fo2 twas not on the Chance of the Play, 
4 45, but on the Right of the Play, which is a collateral Matter. 
2 Mod. 54, 279. 5 Mod. 1. 1 Lutw. 484. 1 Sid. 394. | | 


Huſſey verſus Jacob. Mich. 8 Will. III. B. R. 


(2) HE Lom Chandos loft Money at Play to Huſſey, and 
kyinner al gave him a Bill ko; it on Jacob, who accepted it, and af- 


not recover tet wards refuſed to pap; and now an Aſſumpſit was bꝛought a- 
8 gainſt Jacob, and he pleaded the 16 Car. 2. c. 7. To which it was 
ar Play a. de murted: And iff, it was objected, That this amounted to the 
gainſt an Ac- general Iſſue: Sed Curia contra; fo2 where the Matter of the 
0 oe Jlea confefſes the Cauſe of Aﬀton, but avoids it, the Defendant 
an Indorſee. May plead ſpectally, tho' he might have given it in Evidence; 0- 
therwile where the Matter of the Plea does not avoid but deny. 
where Mat- 3 Cro. 871, Second Dbjetion ; This is out of the Statute, be: 
10 c he Cauſe the Nature of the Duty is altered, and a new Contract 
* ſve Created by the Acceptante, which is the Gotind of this Adlon: Sed 
may be  nonallocatur ; fo? tho' this is a kind of new Contract, pet all is 
rey. e founded on the illegal and toztious Winning, and only ſecures the 
Mod. Caſes ]Payment of that Monep, and therefoze tis within the Statute, 
_ , , the Plaintiff being pzivy to the firſt Wrong ; but if Hulley the 
1 Plaiutiff had aſſigned this to a Stranger bona fide upon good 
Conſideration, he had not been within the Statute, koz he was 

not pzivp to the Tozt, but an honeſt Creditoz. 

N. B. Holt C. J. put theſe Caſes ; A. loſes 1001. to C. and A. 
and B. become bound to C. fo2 the Boney, the Bond is void as to 
both: J know but one Caſe where it ſhall not be vold, which has 
been adjudged both on the Statute of Gaming and Uſurp ; if A. 
wins 1001. of B. and fo2 a Debt which A. owes C. he appoints B. 
to give C. a Bond, tis good: C. is an innocent Petſon; and 
"twill be the ſame Thing, if A. be bound with him. 4 

3 


GAOT 


Anonymus. Mich. 12 Will. III. B. R. 


T Play H. map loſe 1001. to one, and 1001. to another, up- ( 3.) 
A on Tick, becauſe it is a ſeveral Contract; otherwiſe if it „ eee 
were a joint Contract. It was held in the Caſe ok Danvers and 
Thiſtleworth, That if H. loſes 2000 1. in ready Money, and after- 
wards loſes 100 J. moze, fo2 which he gives his Note, the Mote 


is good, but all beyond it is votd ; Per Holt C. J. 


Dickſon verſus Pawlett. Mich. 13 Will. III. B. R. 
(4) 
Aſſumpſit 


HE Plaintiſf bought Aflumpſit fo2 40 1. Defendant pleaded or 40%. Plea, 

it was fo2 Boney mon at Nilas, and that at the lame Time won at play, 
and Sitting he loſt alſo 661. to J. S. Plaintiff demurred and had ese, 

Judgment, fo2 'twas the Opinion of the Court, That loſing 106 J. he lost 66 by 
to ſeveral Perſons at one Sitting, is not within the Statute, J. S. in. 
unleſs they go Shares fraudulently, and join in the Stakes ::; " * 


Fo2 then, as to the Chance of the Game, they are as one Per- 5 Mod 35t. 


ſon. 2 Vent. 175. 
N. B. 9s Holt C. J. put this Caſe, ſuppoſe the 401. had been * Lu. 485 


fairly won, and the 661. with falſe Dice, this will not avctd the - 2 e 


401. Debt, unlels he was Party to the Fraud. Fs Caſes 
1:8, 


24-02 


Tiliden verſus Palfriman. Mich. 3 Ann. B. R. 
Courſe of 


F one be in Cuſtod. Mar. the lay to charge him with an chargiog a 
Action is thus, viz. In Terme time the Plaintiff muſt file a priſoner in 
Bill againſ> him, and deliver a Declaration to the Turnkey, 3 with 
and then he ſhall lie two Terms befoze he ſhall be diſcharged, 514. Cafe, 

even on Common Bail; but if it be in Uacation, then the Plain- 22, 63, 95, 
tit muſt go to the Barſhal's Book in the Office and make an Entry e 1; 
quod remanet in Cuſtodia ad ſectam, &. and this is ſuffictent tag 
charge him, pzovided he be then in actual Cuſtody ; fo? if he be out 


of Gaol, then he map be arreſted,” Per Cur', 
 & | GRANTS, 


VV 


Germain & Us. ver. Orchard. Mich. 3 W. & M. B. R. 


the Land, Ha- mis and Iſſue was thereon, and as to the other Part of the 
kong tp a Treſpaſs to ſuch a Time, the Statute of Limitations, upon 
after bis whlch there was a Demurrer; and as to the Reſidue a 
Death; Term Juſtification and Iſſue on it, and a Venire to try that, and enquire 
— an of the Damages on the Demurrer: Accowdingly there was an En⸗ 
Habendum Quirp of Damages as to the Jſſue, but not upon the Demutrer; 
is void. And as to that the Plaintiff entered a Non Prof. and took Judg⸗ 
ment fo2 the other. The Cale, upon the Juſtification, was found by 
Spectal Gerdick to be this, viz. Leffee fo2 1000 Pears by Deed, 
reciting the oziginal Leaſe of the Lands, grants the ſaid Lands, 
together with the laid recited Leaſe tothe Gzantee, his Executoꝛs, 
Adminiſtratozs and Aﬀligns, and all TUritings relating to the 
Pꝛemiſſes, Habendum to the Gzantee, his Executozs, &c. after 
the Death of the Gzantoz and his CUife fo2 the Reſidue of the 

Term of 1000 Pears, 
Termor Per Holt C. J. Jf a Termoz grants the Land, the Gzantee is 
CY tag but Tenant at Mill; fo2 it does not appear that the Szantoz meant 
rally Gran- to paſs his whole Intereſt, and this is enough to ſatisfie the 
tee 1sTenant Gꝛunt; but if a Termo2 deviſes the Land, all his Term paſſes ; 
a: De- fox the Deviſee cannot be Tenant at (Will, becauſe the Deviſo? 
Term, muſt die befoze the Deviſe can take Effe#, and one cannot be 
Tenant at will to a dead Man: Alſo he agreed the Tod Leaſe 
would paſs the Term, but here 'tis the recited Leaſe, which 
can ſignifie nothing but the Deed, therefoze he held the Haben- 
dum void; aliter had it been a Gant of the Term, habendum ak- 
ter his and his Mike's Deceaſe, fo2 there the Habendum ſhould 
be rejected as repugnant, and that being rejeted, there would be 
enough in the Pꝛemiſles to paſs the Eſtate; but here was nothing 
in the Pꝛemiſſes that could paſs the Term. And as tothe Iſſue on 
the Vi & Armis, on which nothing was kound, he held that 
was only Fozm, and that not finding Damages on the Demurrer, 
was helped by the Non Prof. entered as to them. And Judg- 
ment was given fo2 the Plaintiff; and upon that Judgment a 
- -CUrit of Erro2 bꝛought in the -Erchequer-Chamber, where it 
was reverſed ; and the Court there held, Chat bythe . 

2 ee | 


_ — * | Treſpaſs quoad Non cul. was pleaded, and the Vi & Ar- 
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the Lands in the Pꝛemiſles to the Grantee, his Executozs, Av: 
miniſtrato2s and Alligns, the whole Term of 1000 Years wag 
transferred z and ſince by the Pꝛemiſſes the whole Term paſſed 
preſently, but by the Habendum not till after the Death of the 
Gzanto2 and his IIlike, ex conſequenti the Habendum was repug: 
nant to the Pꝛemiſſes, and void. And in Trinity-Term, 6 W. 
& M. the Judgment of the Exchequer⸗Chamber was affirmed in 
the Houſe of Peers. 

N. B. In this Caſe a Difference was taken between the Opinion 
of a Sant and a Deviſez if A. grants to B. generally, the Term 
is in him only at the Mill of A. but ſuch a Devile paſſes the whole 
Term to B. elſe he would have nothing; fo2 ſhould it be like a 
Gant at Mill only, then the Till could not commence till the 
Death of A. and ſo inſtanter it would be determined by his Death. 
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Habeas Corpus. 
Dominus Rex werſus Kendal and Roe. Trin. 
7 Will. III. B. R. 


11255 a Habeas Corpus to the Keeper of Newgate, it 4461. 


was return'd, That the Defendants were committed by, Mod. 76. Cr. % . 
39M. . Ad... 1 
GE 1 


Mz. Secretary Trumball fo; High Treaſon in 6fding Eommicment 

Sir james Montgommery to eſcape, who was commit- in aiding che 
ted to the Cuſtody of a Meſſenger ko: Sulpicton of High Treg. Eſcape of H. 
ſon. And upon Exceptions taken to the Return, the Court held, or Treten, 
ſt, That Secretaries of State might commit, as Conſervatozs ought to ſpe- 
of the Peace did at Common Law, and that it was incident to 1 
the Office, as it is to the Office of Jultices of Peace, who are H was com- 
nat authozized by any expzeſs Moꝛds in their Commiſion to that mirred. 
Purpoſe, but do it ratione Officii. Vide 1 And, 297. 2 Leon. 175. * 7 ep 


2diy, That the Commitment of Sir james Montgommery to a 3 


Meſſenger, was good, and a lawful Cuſtody, fo2 they would in⸗ 
tend it only in Ozder to carry him to Gaol, And Holt C. J. 
laid, It had been held by Hale C. J. That if a Juſtice of Peace 
direckt a Marrant to any particular pzivate Perſon, he might exre⸗ 
cute it; and ſuppoſing the Commitment ought to have been to 
the County-Gaol, pet the Mant of that would not make the Tlar⸗ 
rant void. 3dly, That Sir James Montgommery's Treaſon 
ought to have been inſerted in the Warrant, with an Allegation, 
That Sir James did the Fa; becauſe the Defendants, by B2eak- 
ing the Pulon, are guilty of the ſame ſpecifick Treaſon and Of- 
fence; and foz this Cauſe they were bailed, 


Yy 2 Bethell's 
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348 Habeas Corpus. 
_ Berhell's Caſe. Trin. 7 Will. I. B. R. 
Mod. 10. 


3 E 0 be Defendant being indicted fo2 buying and ſelling of old 
ecution by _ Money was convicted at the Old Baily, and fined 10061, 
2 = And now on a Habeas Corpus directed to the Keeper of Newgate, 
Trminer be was returned, that he was committed by Ozder ok the Court of 
wrong in Seſlions at the Old Baily to his Cuſtody, tenor cujus Ordinis 
Form only» ſequitur in hæc verba, viz. Willielmus Bethel convictus, &c. ideo 
dant not dif- conſideratum eſt, That he be fined 100 1. & quod ibidem, viz. in 
charged on Cuſtodia of the Keeper of Newgate in Gaola temaneat ſab ſalva 
wing it put Cuſtodia quouſque finem perſolvet. 
ro his Writ Jt was held per Cur, That this Commitment was naught, 
of Error. iſt, Becauſe it was not to the Sheriff, who is the legal and 
Commit- fmmediate Dfficer to every Court of Oyer and Terminer. adblp, 
men np. Betaule the Mod Committitur is neceſſary to the Fozm of a 
Sherif, legal Commitment. | 
Poſt, 350- Then the Queſtion was, Uhether he could be diſcharged 
Et per Cur. Befoze Buſhel's Caſe no Man was ever, by Habeas 
Corpus without CUrit of Erro, delivered from a Commitment of 
a Court of Oyer and Terminer; but this Commitment was not 
cauſeleſs : There a Commitment was without Cauſe, a Puſoner 
map be delivered by Habeas Corpus; but where there appears to 
be good Cauſe, and a Defect only in the Fozm of Commitment, 
as in this Caſe, he ought not to be diſcharged. 
And as to the other Matter, they ſaid, that tho* the Commit: 
ment ought in Strictnels to be to the Sheriff, pet a Gaoler is a 
known Dfficer in Law, and his Cuſfody is the Cuſtody of the 
Sheriff to many Purpoſes; therefo2e let him bing his tit of 
Etrroz, fo2 we will not diſcharge him on the Habeas Corpus. 


Bracy's Caſe. Mich. 8 W. III. B. R. 


4 DRACY being committed by Commiſſioners of Bankrupt, 
L bought a Habeas Corpus, whereon the Commitment was te- 
ment by turned, and this Exception taken, that it was, That he be com- 


Commiſſi- mitted to Priſon, there to remain till be conform himſelf to our 
Oners o 


Bankrupt Authority: The Caſe was, That he refuſed to anſwer to ſuch 
till che De- Queſtions and Jnterrogatozies, as they put to him, relating 
fendanr con- tg the Bankrupt's Eſtate. And the Statute impowers the Com- 


form to their 


Authority, miſſioners to commit in that Caſe till be ſubmir himſelf to be by 
ill. them examined. And the Court held the Moꝛd conform inſtead 
* ot by of the Mozd ſubmit to be welt enough; becauſe it was of the 
75. ſame Senſe; but becauſe the CommiMoners had other Authozities 
beſides that of examining, and it did not appear but it 1 is 
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quire a Submiſſion to them in other Reſpets, and ko; that all 
Powers given in Reſtraint of Liberty muſt be Ciriffly purſued, and 
in this Caſe they had but a Special Authozity, and muſt not ex- 
ceed it, they held the Return naught; 


Anonymus. Hill. 8 Will. III. B. R. 


1 the Chief Juſtice of the King's Bench commit one to the (4 
Parſhal by his (Uarrant, he ought not to be bought to the Commitment 


Bat by Rule, but by Habeas Corpus; per Holt C. J. by Cer, I 


King verſus Clerk. Hill. 8 Will. III. B. R. 


PON a Habeas Corpus directed to the Keeper of Newgate, (3. 
to bzing up the Body of Clerk, it was returned, That in 1 | 
London there are Companies, ſome Freemen of thoſe Compa: ;; « Com. 
nies are Liverymen, and that there is a Court of Aldermen, and 23 by 
that any one duly choſen, and not taking upon him the Ofice of Oacrrabe 
a Liberyman, map by Cuſtom be committed by the Court. of return che 
Alderman to any Officer of the City, and that he being befoze the rar 
Court of Alvermen and refuſing, the Court committed him by Connie. 
CUarrant in CUriting to the Keeper of Newgate, untit he ſhould ments by 
veclare he would conſent to take upon him the Office of Livery: Ser O. 
man; and it was reſolved, | 4 5 i der in Exes 
iſt, That the Court of King's Bench takes Notice of a Live: cution. 
tyman, and the Nature of his Dflice, and that he, who comes in⸗ 
to a Company, agrees to incident Charges and Duties; and it 
was admitted, a Cozpozation might have a Power to commit by 
Cuſtom, tho' not by a Charter o By-Law. 5 
2dly, They held that they could not take Notice, that the Keep⸗ 
er of Newgate was an Officer of the City of London, and there- 
foe it does not appear they purſued their Authozity : The Sheriff 
is their pꝛoper Officer, and they ſhould commit to him. And Holt 
C. J. ſaid, in Caſe of a Monconkozmiſt coming within five Miles 
of a Town that ſends Members of Parliament; the [Party was 
diſcharged becauſe it did not appear that London (ends Burgeſſes 
to Parliament, tho' all the Mold knows they do. 5 Mod. 162. 
3dly, CUlhere a Commitment is in Court to a pꝛoper Dfficer 
there pꝛelent, there is no Marrant of Commitment, and therekoze 
he cannot return a CUarrant in hc verba, but muſt return the 
Cruth of the whole Matter under Peril of an Action; but if he be 
committed to one, that is not an Officer, as in this Cale, there 
muſt be a Warrant in CUriting, and where thete is one, it muſf 
be returned; fo2 otherwiſe it would be in the Power of the Gaoler 
to alter the Caſe of the Paiſoner, and make it either better oz 
wozſe than it is upon the Marrant; and if he may take upon him 
to return what he will, he makes himſelf Judge; whereas the 


Court ought to judge, and that upon the Warrant it ſelf. 


Ano- 
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Anonymus. Mich. 11 Will. III. B. R. 


463 17 one in Puſon in the Counter be removed into the King'g 
iu. brought Bench by Habeas Corpus ad reſpond. and intending: to go 
no werde Over to the Fleet, pꝛocures (ome Friend to bung a Habeas Cox. 
remov'd into pus to remove him thither ; he ſhall not be removed thither till he 
any ne has anſwered to the Cauſe here, and he ſhall not compel the Plain. 
kasanſwer'd. tiff to follow after a pꝛolling Defendant, and lo vice verſa of the 

Common Pleas; each Court ſhall retain the Defendant, in which 
he is firſt attached, and after he has anſwer'd there, you may car⸗ 
ry him where you will. This is fit to be the lettled Courſe, it 


there be any Difference between the two Courts, 


Dom. Rex wer. Fowler. Trin. 12 Will. III. B. R. | 


TY | Bhs: was bꝛought up upon a Habeas Corpus dfrefed to the 
Habeas Cor: Sheriff oz Gaoler; whereupon was returned the Marrant 
Pearſe di- from the Sheriff fo2 taking him, and that was upon a (Urit of 
refed to the Excommunicato capiendo, foꝛ Subſtraition of Tithes and other 
Sherif or Eccleſiaſtical Duties: And Holt C. J. and the Court held, 
Disjun&ive. 1ſt, That the Habeas Corpus being direfed in the Disjuntive 
Ante, 348. to the Sheriff 02 Gaoler was w2ong, and that all the Pꝛecedents 
Vide 293. were otherwiſe, That where a Man is taken on a Warrant of 

the Sheriff, in Purſuance of a Crit to the Sheriff, the Habeas 
Corpus ought to be directed to the Sheriff, fo2 the Party is in 
his Cuſtody, - and the Writ it (elf muſt be returned. Other: 
wile it is, where one is committed to the Gaoler immediatelp, 
as in Caſcs criminal. 

2dly, The (Urit of Excommunicato capiendo it (elf ought to 
be returned; and it is not ſufficient to return the TUarrant, be: 
cauſe the CUarrant may be wong when the Crit is right; and 
tho' the Marrant may be w2ong, pet if the TUrit is right, the 
Party is rightfully in Cuſtody of the Sheriff, And foz theſe Rea- 
ſons the CUrit was qualh'd, 


Anonymus. Trin. 12 Will. III. B. R. 


CLI Habeas Corpus went to the Stannary Court, to which an 
Ala Hers £ X inluſſtient Return was made, and therefoe dilallom d: Ec 


granred upon PET Cur, The TUarden of the Stannaries muſt be amerced, and 
inturhcient you map go to the Cozoners and get it affeered, and eſtreat it, 
mere» (you know mp Lozd Bath's Amerctament is 5 1.) and an Alias 
Habeas Corpus muſt go fo2 the Inſufficiency of the Return wr 
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firſt, and upon that the Body and the Cauſe muſk be removed 
up: Ik another Excuſe be returned, we will grant an Attach- 
ment. e 


art PP 


* 


Yoxley's Caſe. Paſ. 1 Ann. B. R. 


NE Yoxley was committed by the Earl of Nottingham, tfli _ (. 
he ſhould be delivered by due Courſe of Law, fo2 refuſing to 38 
be examined, and anſwer whether jeſuit or not, accozding to the El. c. 2. . 
25th of Eliz. c. 2. which impowers the Juſtices to examine and ltere 
commit him ik he refuſe to anſwer ſuch Queſtlons; and the Court of Law, ill. 
held the Commitment naught, becauſe the Statute was not pur- Mod. Caſes 
ſued ; and that this was a kind of Convizion oz Judgment to be 

founded upon the Statute, The Court held further that they had 
a Power to examine, and he being examined, made anſwer, No 
Jeſuit, and was diſcharged. 


Keach's Caſe. Trin. I Ann. B. R. 


Habeas Corpus iſſued to remove H. from the Pꝛiſon of the , 
Admiralty where he lap in Execution upon a Sentence, to tea by che 
anſwer an Action to be bꝛought againſt him here. Upon the Return Admiraltyin 
twas moved that the Dekendant might be committed here, fo that rauen. 
there was no other May to (ue him; koꝛ he was not chargeable in a bie into. R. 
the Pulon of the Admiralty, and there ought not to be a Fallure 1 — 
of Juſtice, Holt Chief Juſtice, laid, This was new: That tho' brought 
the Proceeding of the Admiralty was by the Civil Law, pet it cbere. 
was ſuppozted by the Cuſtom of the Realm, and this Court muſt 
not elude their Pꝛoceſs. Pe enquired as to the Action, and think- 
ing it only a Pꝛetence, (atd, there being no Action pending here, 
conſequently they ought not to commit him, and the Plaintiff 
could not declare againſt him till in Cuſtody 3 otherwiſe if an 
Adlon had been depending. The Defendant was remanded, Ex 
Motione Salkeld. "1.3 | 


Hollingſhead's Caſe. Hill. 1 Ann. B. K. 


Ollingſhead was bzought up on Habeas Corpus, on which 4e 1 

was returned a Marrant of Commitment by CommiMon- Commit- 
ers of Bankrupt, foz refuling to be examin d by them, and the Genn br 
Concluſion of the (Warrant of Commitment was, — Or other- is of Bank. 


wiſe diſcharged by due Courſe of Law: And this was held naught; rupt till he 
ko: th? Cops of the Statute are, Pe ſhall be committed till he all be <7 


harged b 
lubmit himſelf to be examined by the Commiſſoners. due 3 
| of Lay, ill. 
Ano- 
"ut : 
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Anonymus. Hill. 1 Ann. B. R. 


1 1 * Fter an interlocutozy, and befo2e final Judgment in an inke⸗ 


pus after in- rio: Court, a Habeas Corpus cum cauſa was bwought Be. 
8 koze the Keturn of the CUrit, the Defendant died, and a Proce. 
Juigmen', dendo was awarded; becauſe by the 8 & 9 W. 3. c. 11. the Plain- 
— died. tiff may have a Scire Facias agatnſt the Trecuto2s, and pꝛoceed to 
rocedendo 


3 Judgment, which he cannot have in another Court, and by this 


Means he would be depzived of the Effet of his Judgment, which 
would be unreaſonable. 


Fazacharly verſus Baldo. Trin. 3 Ann. B. R. 


( 13.) N a Habeas Corpus to the Sheriffs of London, they return: 
DN WHY ed an Ation on a By Law with Penalty fo2 not weighing 
Procedende at the City Beam: Parker and Eyre moved the Return might be 
may be 2 filed, fo2 other wile the Party could have no Remedy ik the Return 
2 was falſe, and that there was no Jnconvenience on the other 
Return of Side; fo2 the Recoꝛd might be taken off the File at any Time the 
3 Cor ſame Term. 1 Roll. Rep. 85. At leaſt a Procedendo might be a- 
> you 341. warded. 1 Lev. 93. 1 Keb. 133. 170. Et Per Holt C. J. 

1 Sid. 108. iſt, Tf a Recod be filed here, it can never be (ent down 02 re- 
Keb. 4%. manded, either in the Term it is filed, 02 anp other, and that is 
plain by the Aq of 6 H. 8. c 6. which enables this Court to do it 
in Caſe of Felony, which otherwiſe they could not have done. 
Record not 2dly, The Recodd it ſelf is never removed by a Habeas Corpus, 
dr yi as it is on a Certiorari, but remains below, and the Return is on- 
na Cor Ip an Account 02 Hiſtozy of their Pꝛoceedings ſtated and ſent up 
to the ſuperio2 Court to judge and determine the Matter there; 
therefoze ff a Cauſe be removed hither by Habeas Corpus, the Þlatn- 
tiff here muſt begin de novo, and declare againſt the Dekendant as 
in Cuſtod. Mar —_ 15 1 
zdly, The Habeas Corpus ſuſpends the Power of the Court be- 
iow, ſo that if they pꝛoceed, the Pꝛoceeding would be vold & coram 
non judice. | N 
Athly, That the Return in this Caſe map be filed, becauſe the 
very Recozd below is not returned, and therefoze will not be there- 
by filed; of conſequence a Procedendo may be granted, becauſe it 
will not ſend out any Reco2d filed in this Court, but takes off the 
Suſpenſion they were under by the Habeas Corpus. Accowingiy 


the Crit was filed, and afterwards a Procedendo awarded. 


2 Erench's 
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French's Caſe. Mich. 3 Ann. B. R. 


HE Defendant was out on Bail in an Action in B. R. and 14. 
was taken on an Extent at the Queen's Suit; the Bail us ter fl. ie 
brought him upon a Habeas Corpus, and pzaped he might be Cutody ac 
committed to the Warſhal in Dilcharge of his Bail; and not⸗ the Suit of 
withſtanding great Dppoſition was made by the Attomey General, Pon, 354. 
he was turned over, becauſe the Action here was pꝛecedent to 


the Queen's Extent. 


Domina Regina ver. Layton. Paſch. 4 Ann. B. R. 


PON the Return of a Habeas Corpus it appeared, That (15. 

4 Layton was convicted by Sir Owen Buckingham, Loꝛd be 
Papo; of London, upon Giew by Uirtue of the 15th R. 2. c. 2. on Convic- 
fo2 a fozcible Detatner of the Pziſon of the Fleet, and that he was 3 
committed until delivered by due Courſe of Law, Et quouſque Ave. 26. 
he patd the Fine of 1001. ſet upon him: Sir James Montague Mod. Caſes 
took Exceptions, and objeted, xt, That it did not appear that?“ 
the Yayo? was a Juſtice; ſed non allocatur; fo2 the 8 H. 6. gives 
the lame Power to Mayo2s, &c. Secondly, That the Com- 
plaint was ok a fozcible Entry and Detatner, and here is no foz- 
cible Entry at all; and a Man's Houſe is his Caſtle, which it ts 
lawful fo2 him to defend with Fozce. Curia adviſare vult. At ano⸗ 
ther Day it was farther objected, That the Fine was ſet at ano⸗ 
ther Time; but the Court held that might be ſet after the Con⸗ 
viction, as in Lambard's Eirenarcha. Farther it was objected, 
That it ſhould appear by the Conviition, that the Defendant hay 
not been thzee Pears in Pofleſſion upon the 8 H. 6. 9. But per 
Cur. That comes in by a P2oviſo, and he that would have the Be- 
nefit of it, muſt plead his Poſſeſſion. Vide 2 Cro. 199. and Stat. 
31 El. c. 11. Alſo the thee Pears Poſſeſſion is intended where the 
Eſtate is continuing, not elle. Vide Moor 848. The Court alſo 
held, That tho' the Conviction was only of fozcible Detafner upon 
Uiew, pet it was traverſable upon the 8 H. 6. 9. by him that had 
been thee Pears in quiet Poſſeſſion, as well as upon a Finding by 
Jnquiſition, and that becauſe the Party is to be impziſoned. 


Crackall verſ. Thompſon. Mich. 4 Ann. B. R. 


DE Defendant, pending an Action againſt him in B. R. was (416. 
taken upon a Marrant in a criminal Batter, and commit⸗ 
ted to the Compter, and rr was there charged * an 
Z 2 Extent 


354 H EI R 
Extent koz the Queen, And he was bought up by Habeas Cor. 

pus at the Suit of the Plaintiff in the Aion, in Oꝛder to be de⸗ 

clar'd againſt, in Cuſtody of the Marſhal. and Wy. Attozey ge, 

neral oppoſed it, becauſe the Cuſtody of the Yarſhal was pꝛecg. 

rious, and he would let him eſcape as he did French; and this 

Cale differed from that, becauſe by the late dd of Parliament, 

the Plaintiff might declare againſt him in Cuſtodia Vicecomi. 

Ante, 353- tis; whereas the Bail had been without Remedy, if French had 
| | not been committed; and as to the Defendant's being arreſted 
on Criminal Pꝛoceſs, that was nothing; fo2 tho' one ſo arreg, 
ed caynot be charged at the Suit of a Subject in any addon, 


without Leave of the Court, yet the Queen may charge him: 
And the Defendant was remanded. 


— 


Anonymus. Mich. 4 Ann. B. R. 


( 17.) Hu Corpus ad reſpond. was granted to the County Pala: 
3 tine of Cheſter, and afterwards ſuperſeded upon the Po: 


bo County fon of By. Cheſhire, who cited two Pꝛecedents. 


Palatine, 


H E IR 


Smith & Ux' verſus Angel. Trin. 1 Ann. B R. 
Intr. Paſch. 13 Will. III. Rot. 325. 


(1.) EBT againſt an Hefr upon the Obligation of his An- 
N ceſto2; the Defendant not denying the Aﬀion 02 Obli- 
leada Term gation pleads, That his Anceſtoz was ſeiled in Fee of 
CO thee Fourth Parts of ſuch and (ſuch Tenements, and 
Anceſto in that in 1697, he demiled the lame fo2 Five hundzed Pears to A. 
Delay of Ex- WHO enter'd, and that the (aid Reverſion deſcended, &c riens ultra; 
ecucion, but and that at the Time of the Action bzought he had no Tene- 
fel, Aſſets, ments in Fee⸗ſimple by Dilcent præterquam the ſaid Reverſion; 
2 Mod. 8. and that akterwards there was a Bill in Chancery exhibited 
178, Ke. againſt him by the Anceſto7's Tite fox Dower, and a gg” — 
x 


tained againſt him koz the third Part of thoſe thzee Fourths fo 
the TTlite's Life. Et hoc, &c. unde petit judicium ſi ipſe de de- 
bito prædict. præterquam in the Reverſion after the Leaſe, and the 
Eſtate in Oower when they reſpeftvely happen, virtute ſcripti ob- 
ligatorii prædict onerari debeat, &c. To this there was an idle 
Replication; a Rejoinder and a Oemurrer. A: 
It was not queſtioned but Judgment ought to be given koz the 
Plaintiff; the Doubt was, whether General oz Spectal. 
Et per Cur, A general Judgment ought to be given: And, 
1ſt, Holt C. J. (aid, Jt had been a Doubt whether the Heir could 
plcad a Term fo2 Pears in Delay of pzeſent-Execution 3 and 
tho' there were (ome Pꝛecedents to that Purpoſe, yet he was of 
Opinion the Heir could not plead a Term in Oelay, but ought ta 
confeſs Allets; koz the Reverſion is Aſſets, and the Common 
Law had no Regard to a Term fo2 Pears. 2 Inſt. 321. 43 E. 3.9. 
Br. Aſſets 9. And there is no Miſchief in this; fo2 tho' in Conle⸗ 
quence a Levari Facias may go; yet the Leſſee may maintain him- 
ſelf againſt an Ejeckment by Uirtue of his Leaſe, Vide Dy. 346. 
Hern's Pl. 207, | e . 
2dly, As to the Decree in Chancery, he held it plain, That Ceneral 
there was no Eſtate 02 Jntereſt veſted in the Nike by that, lo that e 
the Plea in this Reſpect is naught, and moſt apparently falſe 2 Plc. 
pon which Keafon a general Judgment was given fo2 the Plain 
tiff, 


Denham verſus Stephenſon. Mich. 3 Ann. B. R. 
Par brought Debt on a Bond as Adminttträtoz, againſt vic 40 


de ante, 30 


the Defendant, as Heir of his Anceſto2 ; and upon Demur- Mod. Caſes, 
ter, one Objeckion was, That he did not ſhew coment bæres, &c. 24": 


Where De- | 


and Hob. 333. was cited. 2 per Cur'. Where H. ſues as Detr, fendant 1s 
he muſt ſhew his Pedigree, & coment hæres, fo; it lies in His p20- ſued as Heir, 
per Knowledge ; but where one is ſued as Heir, he need not; koz we ect 
the Plaintiff is a Stranger, and it would be hard to compel him not ſhew co- 
to ſet fo2th another's Pedigree. Foz the pzincipal Point in this mac Heir- 


Cale, vide Title Adminiſtrator, pag. 40. pl. to: Suit by him. 
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Auſtin verſus Bennet. Pal. 5 W. & M. B. R. 


m_ it Reſpaſs foꝛ a Cow ; the Defendant ſhewed that J. S. 
ſeined and was poſſeſſed of, 8c. and died, and that be ſeized the 


where di- Cow as Þertot-Service, and does not ſhew that he ſeizen 
N {t within the Yanoz, Et per Cur”. H. map feige either 
Show. 31. Herfot, Cuſtom oz Service, any where; but one cannot diſlrain 
dag be ,, fo2 them out of the Manoꝛ. 


9, 76. 1 Sid. 437. 1 Lev. 295. 1 Mod. 216, 217. 


Highways, Rivers, Bridges. 


Dominus Rex werſus the Inhabitants of the Pariſh of 
Newington. Trin. 8 Will. III. B. R. 


61. Y the 2d of W. & M. Stat. 2. ca. 6. ſect. 8. The Pabe⸗ 
3 1M ments of Streets are to be repaired by the Jnhabitants 
of 2W. & M. of the laid Streets, and by Sect. 9. the Scavengers are 
rx pg c. 6. to be paid by the Pariſhioners; and the Queſtion was, 
; CUhether Houſholders, who are bound to repair the Pavements 
befoze their own Doozs at their own Coſts by the 8th Clauſe, are 
bound to contribute to the Payment of the Scavenger's Rates? 
And the Court held they were, fo? that an indefinite Pꝛopolition 
is univerſal, and they are Pariſhioners t And as fo2 paving befoꝛe 
their own Dooꝛs, they have the pzincipal Benefit of it; ſo that is 
no Reaſon to excuſe them from other Parochtal Duties. 


0 . o 
3 Domina 
3 


a_— 


— 
. 
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Domina Regina verſus Kime. Paſ. 2 Ann. B. R. 


Ndictment fo2 not wozking toward the Repair of Highways ac- _. (. 
coꝛding to the Statute. ſhewing that ſix Daps inter ſuch a od ror yn 

Time and ſuch a Time were appointed by the Juſtices, and De- work on the 
fendant did not come upon any of the ſix Days; this Indiament Highwaysf 
was held naught, fo2 the particular Days ought to be let kozth. c@c fen 
The Juſtices muſt not appoint ſix Days generally between ſuch a « Day and 
Time and ſuch a Time, but muſt be particular; and ſince the 0) « P*r3 
N naught in this Cale, the Party was not bound : 
to come at all. 


Domina Regina verſus Watts. Trin. 2 Ann. B. R. 


Ndictment koꝛ not tepaiting a Houſe ſtanding upon the Highway (3. 

ruinous and like to fall down, which the Defendant accu. oe egen, 
pied and otight to repair ratione tenure ſuz. The Defendant « Houſe on 
pleaded Not gutlty, and the Jury found a Spectal Uerdi#, viz, he High»ay 
That the Defendant occupied, but was only Tenant at Will z and l e 
whether he was liable, was the Queſtton. Et per Cur, The Ra- lies againſt 
tione tenuræ is only an idle Allegation ; fo? it is not only charged, I 8 
but found, that the Defendant was Occupier, and in that Relpect 
he is anſwerable to the Publick; fo2 the Houſe was a Nulance as 
it food, and the continuing the Houſe in that Condition is con- 
tinuing the Nuſance. And as the Danger is the Batter that 
concerns the Publick, the Publick are to look to the Occupler, 
and not to the Eſtate, which is not material in ſuch Caſe as to 
the Publick: And Powell J. held. That there might be ſuch a 
Tenure, and that Tenures bring chargeable upon the Land by the 
Statute of Avowaies, ft is not material, even in an Avowzy, what 


| Cſtate the Occupier has in the Pzemiſſes liable. 


Warren verſus Matthews. Hill. 2 Ann. BR. 4 

8. C. Mod. 
O claim d ſolam Piſcatiam in the River Ex, by a Gzant Suszea l, 
F from the Crown. Et per Hole C. J. The Subjeft has a Righe co f 
Right to fiſh in all navigable Rivers, as he has to fiſh in the n⸗lnariga- 


Sea; and a Quo Warranto ought to be bzought to try the Title * 
of this Gzantee , and the Ualidity of his Gzant. 1 * 315. 
IP | 2 Salk. 637 
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certain no be held by the Service oz Tenure of repairing a common 


they muſt * Certified that the CUay is repaired ; but the Defendants are not 


—— 


Domina Regina verſus the Dutcheſs of Bucklugh, & al. 
Pal. 3 Ann. B. R. 


(5) T a Trial at Bar upon an Inkozmatton fo2 ſuffering a tom. 
Manor held mon Biidge to be ruinous, which the Defendants by Te, 


Peers a nute were obliged to r palr, it was reſolved, iſt, That if a cha. 


1 Bridge 02 Highway, and that Mano afterwards comes to be 
Part is liable dlblded into ſeveral Hands; every one of theſe Alienees being Te. 
co the whole nants ok any Parcel, either of the Demelnes 02 Services, ſhall 
We be. 55, be liable to the whole Charge, and are contributaty among t{ em: 
91. ſelves. And tho' the Lod of the Mano might, upon the ſeveral 
eng re: Alienations, agree to diſcharge thoſe that purchaled of him, gf 
Far. 98. luch Repairs ; pet that ſhall not alter the Remedy koz the Pub: 
$ Bath: 77 lick, but only bind the Lozd and thoſe that claim under him. 9g 
FEM the whole Manoz, and every Part of it in the Poſleſſion of one 
Tenant, was once chargeable with the Reparation, Co it ſhall re: 
main, notwithſtanding any Act of the ]2opzieto2 t It ſhall not be 
in his Power to appoztion the Charge whereby the Remedy foz 
publick Benefit ſhould be made mo2e difficult, oz by Altenations 
to Perſons unable, to render it, in Reſpect of the Parts which 
And the ſhould come into ſuch Hands, quite fruſtrate. 2dly, That tho' a 
cnarge en Manoz ſubjet to ſuch Charge, comes into the Hands of the 
comes to the Crown, pet the Dutp upon it continues, and any Perſon claim- 
crow. ing afterwards, under the Crown, the whole Banoz, oz any Patt 
of it, ſhall be liable to an Jndi#ment 02 Inkozmation foz want of 


due Repairs. 


Domina Regina verſus Inhabitants of Cluworth. Pal. 
„ Ad E.. -- | 


| | HE Defendants were indifed fo2 not repairing a common 

Mod. Caſes, I.  Footwap and confeſſed it, and ſubmitted to a Fine. Et per 
where Inba- Cur. The Matter is not at an End by the Defendants being fined, 
bitants fub- hut TUrits of Diſtringas ſhall be awarded in infinitum, till we are 


mit toa Fine, 


(6.) 


alſo repair bound to put it in better Condition than has been Time out of 
the Way. Mind, but as it has been uſually at the beſt. 


hy 


3 A Domina 


— 


Highways, Rivers, Bridges. 359 


_— 


2 


Domina Regina verſus Inhabitants Com' Wilts. 
Mich. 3 Ann. B. R. 


Nfozymation againſt the County fo2 not repairing Laycock (7. 
Buidgez they pleaded, That the Uillage of Laycock ought 57 © 
to repair it; and it was p2oved in Evidence, that the Juſtices County lia- 
at the Selllons had made an Ozder upon the Uillage to re- _ to repair 
pair it; but the Court held that was no Evidence, fo2 the Ju ien bey can 
ſfices might indict fo2 the Neglect, but could not make an Dz⸗ chargea par- 
der; and the County is able, unleſs they can find a particular “ Fer- 
Perſon to charge. Northey Attoꝛnep General cited a Caſe, 1 Vent. 6:. 
wherein it was adjudg d, That if a pzivate Perſon build a Bzidge, 5 Mod. 1 50, 
which afterwards becomes a publick Convenience, the County is 4.73%. 
bound to repair it. c 


Domina Regina ver. Sainthill. Trin. 4 Ann. B. R. 


( x 
Mod. 8 
255. by the 

ame-of 


Highway. 2 Inſt. 701. Vide Weſt's Pref. 119, 156. adly, It Ante, 12. 
ought to ſhew the Quantity, viz. ſo many Foot in Length, and 

ſo many in Bzeadth, Jt was anſwer'd, That there may be com- 

munis ſtrata, which is not the King's Highway, and pet the Ju- 

ſtices have Power over Nulances in that Cale, not by Utrtue of 

the 22 H. 8. but by the 1 E. 3. which gives Power of all Nu- 

lances. The Court doubted as to the firſt Exception, over-ruled pons pedalis, 
the ſecond, it being ſaid dimidium, but held that Pons pedalis quid. 

did not ſignify a Foot-bzidge, but a Bridge a Foot long; and ſo . 5 
reverſed the Judgment, being Pedalis ko Pedeſtris. 
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Houſe and Building, 


Tenant verſus Goldwin. Mich. 3 Ann. B. R. 


8 poſſeſſed of a Meſſuage, and in a Cellar, Part thereof, was 
Mod. Caſes 


wont to lay Coals, Beer, &c. That the Cellar join'd to the 

3 Defendant's Meſſuage; and by a TUall which the Defendant 
Privy ſepa- debuit reparare was ſeparated and defended from the Defendant's 
rated by Ln Div, and that ko: TUant of repairing this TUall, tceditates & 
oo eben fordida furicæ prædict. in Cellarium ipſius quer. fluebant, &c. 
Plaintiffs There was Judgment by Dekault and Damages upon the Crit 
Feigen, Den of Enquiry: And upon a Potion in Arreſt of Judgment, Holt 
ovght to re- C. J. was at firſt of Opinion, That, the Defendant being a Ter⸗ 
A the Wall tenant, the Plaintiff could not put a Charge upon him without 
Rich. hewing a Special Title: Upon this it was afterwards argued, 
That there have been Caſes where the Plaintiff has by a de [ure 
debuit & conſuevit, charg'd the Oefendant even where a Tertenant, 
Sands and Trefuſes, 1 Cro. 575. In the Caſe of a TUatercourſe, 
6 Mod. 313, 3 Lev. 266. In the Caſe of a Map, 1 Lutt. 119. And that it is 
1 not neceſſary in any Caſe fo2 the Plaintiff to ſhew a Title where 
239, 319. the Defendant is liable of common Right: Thus it is not re- 
2 Fer, 14% Quiſite in an Aſli3e fo2 a Rent-Service, oz fo: Common Apputte- 
e. nant to make Title even againſt the Tertenant; aliter of an Al. 
Keb. 529. ſize ko a Rent-Charge o2 Common in G2oſs, unleſs the AſſiZe be 
againſt the Perno? of the Pꝛolits. 32 H. 6. 15. a. 35 H. 6. 7. b. 
So of all Charges by Ac in Law, as againſt a Pariſh koz not 
repairing a Þighway; otherwiſe if againſt a pzivate Perſon: 
That the Flowing of this Filth was an actual Treſpaſs, like the 
Caſe 6 E. 4. 7. Fitz. Treſ. 110. And that every Man ought to ule 
and keep his own, ſo as not to damnify his Meighbour. That one 
4 Man might compel another to repair his Houſe, in ſeveral Cales. 
in whatCa!es Cwo Jointenants of a Houſe, one map have a Writ de reparatione 
may compel facienda againſt the other; and the Trit ſuppoſes quod ad repa- 
another to pation” & ſuſtentar' domus tenetur. Aliter of a Mood and Fence. 
repair * Mo. 374. 11 Co. 82, b. 2 Inſt. 403. Reg. 153. b. F. N. B. 127. 
So if H. has a Houſe near another's, which he will not repair, 
a TUrit de domo reparanda lies, and ſuppoſes quod reparare de- 


bet. Note; The Crit is good without Solet. Reg. K. N. 4 
I F. N. B. 


* * I an Action on the Caſe the Plaintiff declat'd, That he wag 


Houſe and Building. 361 


F. N. B. 127.c.d. Reg. 153. b. 1 Inſt. 56. b. One Man has the 

upper Part of a Houſe, another the lower. Kelw. 98. b. To- 

wards the End of the Term, the Chief Juſtice called fo2 the Po- 

ſtea, and gave Judgment koz the Plaintiff; He did not appꝛove 

of the Cafe in Kelw. 98. b. and thought the tit in F. N. B. 

127. b. muſt be founded upon the particular Cuſtom of Places: 

The Reaſon he gave fo2 his Judgment in the pztncipal Caſe was, 

becauſe it was the Oefendant's Mall and the Defendant's Filth, 

and he was bound of common Right to keep his Mall ſo as his 

Filth might not damnify his Meighbour; and that it was a Nat Bre 
Treſpaſs on his Neighbour, as if his Beaſts ſhould eſcape, oz 127. 

one ſhould make a great Heap on the Bozder of his Gzound, and 2% . 

it chould tumble and rout down upon his Meighbour's. That the Case. 
Caſe might indeed poſſibly be ſuch, that the Defendant might not poph. 150. 
be bound to repair; as if the Plaintiff made a new Cellar under 54. 1. 
the Defendant's old Patby, oz in a vacant Piece of G2ound, : Keb. 82 5. 
which lay next the old Pꝛibp befoze, in ſuch Caſe the Plain⸗ Mod. Caſes 


then he could not be bound to repair; and upon the Words de- 
bet reparare, he muſt be acquitted upon the Trial, But on the 
other Side, if A. has two Houſes, and the Houſe of Office on 
the one is contiguous to the Cellar of the other, but defended by 
a (all, and he ſells this Houſe with the Houle of Dffice, the 
Uendee muſt repair the Tall; ſo if he keeps this and ſells the 
other, he himſelf muſt repair the Mall of the Houfe of Difice z 
fo he whoſe Dirt it is, muſt keep it that it may not treſpaſs. 
Salkeld pro Quer. Southouſe pro Def. 


Aa a Houſe 


tif muſt defend himCelf : But that cannot be the Cale here, foz:: att 514. 
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Houſe of Correction. 


\ 
* 


The Caſe of the Hundred of Blackheath. Paſch, 
>. I ABL KA 


Juſtices of HERE being a mighty Increaſe of People in the Hun. 
Iago EIL. dꝛed of Blackheath, by Reaſon thereof it was thought 
. neceſſary to eret a new Houſe of Coꝛrection within that 
the Number 


Pundzed, to reſtrain and imploy idle People and Uaga- 
of Work... bonds: Foz this End a Petition was pzeſented to the Juſtices in 
neceſſary, their Quarter-Seſſſons fo2 ſuch a TWozkhouſe;z and it was 02DCre 
— _ ed by the Court, that the Juſtices of the Pꝛecinck, oz any twa 
Charge of ok them, ſhould cauſe ſuch a Houſe. to be built, and Could aſſeſs 
the whole QA TAr on the Pundzed fo? carrying on and compleatiug the (aid 
Fine. TUozk. Upon this a Queſtion aroſe, Whether Juſtices could 
359. pl. 7, Caule a Houſe of Coprection to be erected in a County which had 

one already? Jt was objeded, That this Power of the Juſfices 
was by the 39 Eliz. cap. 4. which Statute is expired. But per 
Holt C. J. The 39 Eliz. is continued by 3 Car, 1. and all Acts 
continued by 3 Car. 1. are likewiſe continued till it be other- 
wiſe ozdained, and this ſtands upon the ſame Foot with the 
43 Eliz. which is no otherwiſe continued; and the Juſtices there- 
foze may increaſe the Number of TUozk-houſes koz the Coun- 
ty, if there be Occaſion. A ſecond Queſtion aroſe, CUhether the 
Juſtices could raiſe the Tax out of the particular Hundzed only 
where the Houſe of Cozrection was to be built? Broderick argued 
they might, becauſe it wag fo2 their particular Convenience, and 
would ſave them a greater Charge in removing Uagrants to re- 
moter Places, and that the Pundzed in this Reſpect might charge 
themſelves at Common Law: Sed per Holt C. J. The Car 
cannot be raiſed upon any particular Pꝛecinct oz Pundzed, but 
muſt be a general Tax upon the whole County, becauſe the Houſe 
of Coꝛrection muſt be fo} the whole County, and cannot be ereſted 
_ fo2 a particular P2ecint, unleſs in Bozoughs and Cozpozations; 
and he held that this could not be done by any Authozity at Com- 
mon Law, becauſe it was no Charge at Common Law: Where 
the Common Law creates a Charge upon any Pyeecinct, as to re- 
rair Bzidges, Maps, Churches, &c. the Common Law gives 
them the Method of anſwering that Charge; otherwiſe where no 
Charge is by Law laid upon them, as in this Cale; therekoze a 
MWajozity cannot bind the Reſt, but all muſt agree; which Powell and 


4 Goul 


39 El. c. 4. 
continued by 
* 1. 
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Gould, Juſtices, agreed. 3dly, The whole Court agreed, That 3 
Seſlons could not delegate their Authozity to particular Juſtices auchoricy. 
of Peate, noꝛ inveſt them with a judicial Power in the Batter, but 

map refer a Yatter to them to enquire after, and repozt back. 


TJEO FAILS. 


Brook werſus Ellis. Paſ. 5 W. & M. B. R. 


* 


PON a Devaſtavit ſuggeſted againſt both Executozs, (.) 
viz. A. and B. the Writ was to the Sheriff to enquire Nate er 
of a Maſting by both; the Sheriff returned a Deva- Devaſtavit 
ſtavit as to A. but ſaid nothing as to B. This being barg 

alugned ko: Erroz, after Judgment upon a Uerdict, was held to 1 Lev. 142. 
be aided by the Cerdi#, being but an inſultictent Return, oz a Mod. 4, &c. 
Pilreturn by Reaſon of the OmiMon; otherwiſe if no Return at; Ge. 249. 


all, Vide 3 Cro. 387. 3 Co. 81. Noy 72. Cro. Car. 295, 312. Jon. 319, 


Dorne verſus Caſhford, Paſ. 9 Will. II. B R. 


HE Plaintiff declared, That he was poſſeſſed of the Gzey⸗ Teer He 
1 bound Inn, &c. by Leaſe thereof foz a Term of Years, Years cannot 


bere debuerunt & conſueverunt viam ad Eccleſiam, &c. and the 1 Saund. 112. 


Defendant obſtructed it. After a Uerdi# koz the Plaintiff, the 22275 


Judgment was arreſted foz this Reaſon, That Leſſee fo2 Pears, , Mod. 237. 
has no Bodys Eſtate but his own, and therefoze he cannot lay - Mod. 243. 


a Que Eſtate, and the Title is impoſuble; but habere debuit with- Lr. e. 


Lev. I 9. 


elſon's 
Lutw. 29. 


r Ven. 13. x Sid. 297. 


Aa 2 Clerk 


and that he and all thoſe whole Eſtate he had, habuerunt & ha- — 


out a Que Eſtate had been well enough: Adjudg'd 3 Keb. 528. . | 


_ v = PR _ — . — W n ” a — 


— 


—— — — — 


— 


— — 


Clerk wer. Martin. Paſ. 1 Ann. B. R. Vide this Caſe 
Title Bills of Exchange, pag. 129. Pla. 12. 


63. T Nota the Diverſity there taken, That after Uerdic it 

may be intended that no Damages were given fo2 Matter 

\nſenſible ; but ft cannot be fo intended fo2 Matter ſenſible, but 
infufficient in Law. 


Courtney verſus Strong. Mich. 4 Ann. B. R. 


Agb JN Aſſumpſit, the Plaintiff James Courtney declared, That in 
After Ver- Conſideration that he had agreed with the Defendant at his 


* Requeſt, that the Defendant quiete occuparet quoddam Meſuag, 


ed, becauſe & vigint. Acras Tertæ onerat* cum redditu 20 l. nuper concel- 

Nudum pa. ſum cuidam Johanni Courtney libera & immun. ab omni moleſta- 

Ante, 129. tione præfat. Jacobi Courtney r'one teddit. prædict. the Defen: 
dant pꝛomiſed. Non Aſſumpſit was pleaded, and a Uerdict ko; the 
Plaintiff, But Judgment was arreſted ou the Motion of 92, 
Eyre, fo2 that the Rent-charge was granted to. John Courtney, 
and not to the Plaintiff; and there wag no Room to imagine an 
Alignment, oz that the Rent did not continue in John. So then 
the Defendant was to pap the Plaintiff fo2 not doing that which 
he had no Right to do, which ts nudum pactum, and no. Conſi- 
deration + It was urged by 2. Squibb fo2 the Plaintiff, that be- 
ing after Uervf the Court maſt intend a Conſideration, and that 
there was an Alignment, Curia Contra. Here was a Pꝛomile, 
tho' not a legal Pꝛomite, and ſuch as could bind; and ik that P2o- 
miſe, which is laid was fully pꝛoved, the Jury might well find the 
Cerdict, Et per Powell, Chep could not but find it. 


Crouther verſus Oldfeild. Hill. 4 Ann. B. R. 


FT . "7 "HE Plaintif declared. quod. cum ſciſitus fuiſſet de uno Meſ- 


Ante, 190. ſuagio & decem acris terræ in N. parcell. Manerii.de W. ac 
Ele PP, tent. per copiam rotulor. Cur. Manerii illivs ut tenens cuſtumarius 


wichour ſay- in feodo ſimplici ſecund. conſuetudinem Manerii. ; cumque ipſe 
ng, ad vo. præfat. quer. habeat & habere debeat, ipſeque & omnes tenentes cu - 


i. % ſtumarii Manerii prædict. per conſuetud. infra Maner. ill. a tempore 


well after cujus, &c. Habuer, & habere debuerunt & conſueverunt communiam 
TT. be- Paſturzin quodam loco vocat. Waimles Moor parcell. dicti Manerii 
Lands al. pro omnibus averiis communicalibus ſuper tenementa ſua cuſtuma- 


ledg d to be ria levan. & cuban. tanquam ad tenementa ſua prædict. ſpectan. & 


arcel of 


the Manor. Pert inen. prædict. tamen defendens to depzive him of * — 
5 1 , 


TROFATES. 26 


Common, had inclofed, per quod, 8&c. Upon Not gt , 

the Plaintiff hav a Gerdick; but upon Dotion e 

Pleas, Judgment was arreſted, pon this the Plaintiff bꝛought 

a CUrit of Crro2 in B. R. and that Judgment was reverſed : 

if, Jt was agreed in this Caſe, that a Man cannot be a Copy: 

holder, n02 an Eſtate be a Copphold Eſtate, tho' it be held per 

Copiam Rotulorum & ſecundum conſuetudinem Manerii, unleſs it 

be allo ad voluntatem Domini; and the Chtef Juſtice ſatd, the 

great Difference between Coppholds and cuſtomary Freeholds | 

which paſs by Surrender is, That the Copyholder ts in by De⸗ COrtola® 
miſe from the Low; but in the Caſe of cuſtomary Freeholds the! uſfciene 

' Lopd is only an Jnſtrumentz and that in pleading a Title to a Gro of 

Copyhold Eftate, it is ſufficient to wem a Gzant from the Lozd z Lord; in cu 

but in the other Caſe it is not enough to ſhew, that the Lozd ſtomary 
granted it, 02 that A. ſurrendered to the Low, and he granted — 
but it muſt be chewn that the Surrenderoz was ſefzed in Fee and of the Sur- 
ſurrendered to the Lop, and he granted, Sc. 2dly, Jt was a- mud be 
greed, That if this Eſfate muſt be taken to be Freehold, the once 
Judgment of the Common Pleas was rightly given: Foz then r 
Plaintiff being ſeized of a Freehold Eſtate, to make a Title to 2 

the Common, ſhould hade pꝛelcribed, that he and all thoſe whoſe ; Co. 35. 
Eſtate he had, have Time ont of Mind had, &c. and cannot make 23 

a Title by Cuſtom, accoꝛding ta r Cro. 419. And here the Court a Sund. 328. 
—_— the Cafe of Dorne and Caſhford ſupra pla. 2. and ſaid my 
hat 4.4 Plaintiff in poſſeſſozy Aﬀtons map declare upon 

f 1 7 on without letting out a Title; pet if he undertakes 
o ſet out a Title, and ſhews a bad one, the Uerdi# cannot cure „reid il 
that. Vide 1 Cro. 418, 2 Cro. 215. 2 Saund. 136, 186. 1 Mod. — 
294. But the Court held, That now after Uerdict this Eſtate ern, cho 
of the Plaintiff muſt be taken to be a Copphold⸗Eſtate, and not have been 
a Freehold Eſtate, becauſe it is both laid and found, that the Te. een. 
nements were Parcel of the Banoz, and that by Cuſtom, the ze. J 
Plaintiff ut tenens cuſtumar. has Common; all which is utterly 2 pr 5 
— unleſs. the Tenement was Copyhold, and therefoze 86. 
— e ſuppoſed ſucb, tha! the Mozds ad voluntatem Domini 

— omitted, comparing it to the Caſe of Debt fo2 Rent by an 

— gnee of a Reverſion, who ſhews no Attoznment and has a y..;@ a 
Car and the Caſe in « Sid. 218. Upon this Foot the whole Lale dete. 
Kew held, That tho' a Title, which could not be good, could £'v*!y tet 
= po ” aided by a Uerdict; pet a Title in a Declaration which 1 3 
— py imperfefly (et fozth, and where the Mant of ſomewhat Cro. Car: 
- ed might be ſupplied by Intendment, was cured by Uerdit : 1970755 

| n this to be a Copphold Eſtate, there N 
— Ray e Dhjetions;. it, That the Cuſtom was not alledged 
2 me p, quod infra manerium prædict. talis habetur & a tempore 

but quod cum ipſe per conſuetudinem habere debeat, which 


does not affirm a Cuſtom, but ſuppoſe it, Vide 4 Co. 31. b. 
| Vaugh. 
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» Vaugh. 251, 253. 2 Cro. 185. Co. Ent. 123. b. Raſt, 62). 

2dly, That they ought not to claim Common tanquam ad tene. 

menta ſua ſpectan. & pertinen. fo? it is annered to the Eſtate 

and not to the Land; the Reaſon is, becauſe the Eſtate grew by 

Cuſtom, and ſo did the Common as Part thereof, oz rather a 

Paivilege annexed thereto. Vide 2 Cro. 253. 2 Brownl. Entr, 96. 

Ik a Coppholder purchaſe the Freehold of his Copyhold, his Com. 

| mon is gone. As to the firſt Dbjeitton the Court held, that it was 

but a defeftive Title, and there was Room enough to induce a 

P2oof of the Cuſtom; and it was only an Inkozmality of laying 

the Cuſtom, which is cured by the Qerdi#, As to the ſecond Ob. 

Diverſity be- Jeon the Chief Juſtice took this Difference, viz. Where a Copy: 

tween Com- holder claims Common in the Taſtes of a Mano, it pꝛoperly and 

meg Hoon ſtriqly belongs to his Eſtate, and if he enfranchile his Topyhold, 

Eftare, and in that Caſe his Common is loſt; but where he claims it out of 

to the Land. the Mano?, it belongs to the Land and not to the Eſtate; and if 

| 2Lev-67- he enfranchiſe the Eſtate, the Common continues: But all the 

Pꝛecedents of Common are, tanquam ad tenementa ſua ſpectan. 

9 Co. 113. Co. Ent. 9. Dy. 363. b. 1 Saund. 349. 2 Saund. 321. 

Co. Ent. 574, Winch. Ent. 931, 1026, 1027, 1111. Hern 81. 

Browul. Red. 428, 430. And the Chief Juſtice thought, that ſince 

the Pleadings were ſo, the Common might be laid to belong to the 

Copyhold Tenement, ſince it belonged to the Copyhold Eſtate ; 

ko that which belongs to the Eſtate belongs to the Tenement: 

And the Judgment was reverſed after great Deliberation. Vide 

5 a 126, The Repozt of the Judgment of the Common 
eas, ' 


IMPARLANCE. 


Anonymus. Mich. 10 Will. III. B. R. 


(1. ) 


tion of the Court, and the Declaration being not deliver'd Special Im- 


four Days befoze the End of the Term, pleaded it as he! 
might by the Courſe of the Court within the firſt four Oays 
in the ſubſequent Term; and the Clerk, to avoid the Trouble of 
making up a Poſt-Roll, entered it with a ſpecial Jmparlance as 
of the ſubſequent Term, which ſpofled the Plea; and the Clerks 
were ozdered to make up Poſt-Rolls, and not to uſe theſe Spe- 
cial Imparlances, which Holt C. J. lald, were crept in of late, 
and were not known fozmerly. | 


I. an Action bzought againſt H. he pleaded to the Jurlsdic⸗ 


Anonymus. Hill. 11 Will. III. B. R. 


arlances. 


(4) 


Imparlance 


ER Holt C. J. In an Inkozmation if the Defendant comes vpon an In- 


ormation, 


in upon the firſt P2ocels, he has an Imparlance of Courſe; when granted 
but if upon the Attachment, he muſt plead inſtanter. and for how 


long. Poſt, 


371. pl. 10. 


Domina Regina ver. Rawlins. Mich. 3 Ann. B. R. 


Awlins being bound by Recognizance to appear and anſwer (z.) 
an Inkozmation, appeared at the Day and pꝛaped an Im- Mod. Caſes 


parlance, Et per Northey Attozney General, An Jmparlance is 


not to be denied; but fo2 how long ſhall he be allowed to (mparl ? 
Et per Cur', An Jmparlance is a teaſonable Time to adviſe, and 
there have been Jmparlances from one Retozn-Day to another; 
but now they are always from one Term to another in the 
Crown-Dffice: Pet per Holt C. J. Jt ſeems reaſonable that the 
Defendant ſhould have the ſame Time on ſuch an Appearance, as 
if he had ſtood out and come in upon an Attachment oz Capias, 


43- 


i. e. the ſame Time that the Length of the P2oceſs would take Po8, 371. 


Up, and no mo2e; fo2 when he had come in upon that, be muſt 
have pleaded inſtanter. | 


Incident, 
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Incident, Appendant and Ap- 
purtenant. 


Poole's Caſe. Mich. 2 Ann. Coram Holt C. 7. At 
Niſi Prius in Middleſex. 


Things ſer Enant fo2 Pears made an Under⸗leaſe of a Hoſe in 
Ae Holborn to J. S. who was by Trade a Soap-boiler ; 
the Conve- J. S. fo2 the Convenience of his Trade, put up Fats, 
nience 6 


mans SS Coppers, Tables, Partitions, and paved the Back: 
removeable ſide, &c. And now upon a Fieri Facias againſt J. S. which iſſued 
during the on a Judgment in Debt, the Sheriff took up all theſe Things, 
N and left the Houſe ſtrip'd and in a ruinous Condition; ſo that 
Fieri Fac. the firſt Leſſee was liable to make it good; and thereupon 
1 brought a ſpecial Action on the Caſe againſt the Sheriff and 
Co. Lit. 53.8. thoſe that bought the Goods, fo2 the Damage done to the Houſe, 
1 Roll. Rep. iſf, That duting the Term the Soap-boilet might well re: 
2b 142, move the Fats he ſet up in Relation to Trade, and that he 
:45, 346. might do it by the Common Law (and not by Uirtue of any Spe: 
Moor 177, Cfal Cuſtom) in Favour of Trade and to encourage Jnduſtry 


175. But after the Term they become a Gift in Law to him in Re: 


verſion, and are not removable. 
4 Co. Herla- adly, That there was a Difference between what the Soap- 
>» aa doiler did to catry on his Trade, and what he did to compleat 
Owen 70, 71. the Houſe, as Hearths and Chimney pieces, which he held not 
| removeable. | 
3dly, That the Sheriff might take them in Execution, as well 
as the Under-Lefſee might remove them, and ſo this was not 
like Tenant fo2 Pears without Jmpeachment of Maſte; in that 
Caſe he allowed the Sheriff could not cut down and ſell, tho' the 
Tenant might: And the Reaſon is, becauſe in that Caſe the Te- 
nant hath only a bare Power without an Jntereſf; but here the 
Under⸗Leſſee hath an Intereſt as well as a Power, as Tenant 
ko Pears hath in ſtanding Com, in which Caſe the Sherif 
can cut down and ſell, FO 


4 | Indictments, 


Indictments, Informations, Inqui- 
ſitions, Convictions, &c. 


Rex & Regina ver. Pullen & al. Paſ. 3 W. & M. B. R. 


* 


13 Car. 2. c. 10. Wherein the Memorandum wag, Quod J weree 
ſuper 23 Septembris, Hall venit coram A. B. C. tribus juſti - Præmiſſo- 
ciariis Pacis & informavit, That the Defendant with Gzep- N 
hounds, chaſed in, 8c. and that tunc Hall and Marſhall made vidion- 
Oath de veritate præmiſſ. & ſuper predic, Sacrament. Pullen was 
convicked, ideo conſideratum eſt quod forisfaciet 201. one Moiety 


to the Inkozmer, the other to mp Lozd Thanet, the Pꝛopzietoꝛ of 


Q R William Williams took Exceptions to a Convition on (.) 


£ 


the Park, Secundum formam Statut', Jt wag agreed, int the Ze . FEES? ' 


whole need not be recited in the Conviiſion, but'if it be und dp. 
pear ill, it may victate the Tonvition. 2dlp, They held that ſay. - 


ing, they made Dath de veritate præmiſſ. generally, without ſet- 

ting it kozth ſpectally, was well enough. | 23dly, That the Judg⸗ 

ment fo2 Diſtribution was good enough, tho' the Statute gives it 

after Execution, 4thly, The 13 Car. 2. c. 10. is to be intended 

of clanveſtine Hunting, &c. not where the Party does it only to 

aſſert a Right; but the Court could not take Inkozmation of that 

by Affidavits oz otherwiſe, becauſe it appeared not on the Convi⸗ 

ion. 5thip, That the Time of the Conviction and allo of the 

Dffence muſt appear, the Reaſon of which ſeems to be, becauſe it Palm. 44. 
muſt be on a Pꝛolecution within ſix Months after the Offence 2 . & 
committed. Afterwards, viz. Hill. 3 W. & M. Shower pzaped an pl. 3 92 
Attachment upon the Affirmance, but was denied it: Pet the Execution 
Court was of Opinion, that they ought to execute their Judg- 777 52.0 
ment of Affirmance, as well in this Caſe as of Dzders of Seflons of Convicti- 
affirmed ; but they thought the pzoper Execution would be a Le- _—_ 1 4 
vari 02 Fieri Facias ſpecially made out on the Statute of 13 Car. 2. or capias ad 
c. 10. Nota Paſ. 4 W. & M. B. R. Rex & Reg. verſus Rogers, the fatisfacien- 
Court held they might award a Fieri Facias of the Goods, and 2g, 3 
in Default thereof a Capias ad ſatisfaciendum againſt the Perſoern 

of the Deer ⸗ſtealer: as well as the Juſtices: And a Fieri Facias was 

awarded in this latter Caſe, 


B b b : Rex 


' Rr 1 PII” 2 
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— . 


Rex & Regina ver. Franklin. Mich. 3 W. & M. B. R. 


Qui Mal (OR R. Eyre moved to quaſh an Jndictment fo2 exerciſing the 
cauſepre'en. Trade of a Goldſmith, not having ſerved ſeven Pearg gy, 
raor. exiſtir pꝛenttteſhtp. fo2 this Exception, viz. That it was found at a Quar, 
_ ter-Sefſions loꝛ a Bozough ; whereas by the Statute 31 El. c. 5. 
dient CR or" 5 K ane 8 

on « Eli. Court held, the Indict ment might be a Bozough, 
may! be fond 3 of it = 2 * _ herctokoze in rl other Caſes, 
aravorougn- Note 3 The CCDs of the Statute are, — mall be enquired of 
* heard and determined in the Aſſizes or General Quarter-Seſfions of 
19, 2 the Peace of the ſame County where ſuch Offence ſhall be commit- 
_ = 535" ted, or in the Leet within which it ſhall happen, and not in any 
pl. 3. wiſe out of the ſame County where ſuch Offence ſhall happen to 
4Rep-41,42- be committed. But fo a third Fault, viz. Præſentant. exiſtit fo} 
Poll, Pl. 7- præſentatum, ft was quached. 


(% Rex & Regina werſus Clerk. Trin. 5 W. XM B. 


Indictment 


jor ve be. | NdiQment that twenty Perſons being aſſembled, the Oelen. 
ing licenſed, 1 dant, not being licenſed, pzeached to them, not concluding 
8 contra formam Statuti, Was quaſhed, fo2 they might be the De- 


cauſenotiail fendant's own Family, to which the Statute does not extend, 


mam Statuti. AND it ig not an Dffence at Common Law. But Dolben differep 


2 Lill. 46. 7 | 
Allen. 50. in this. | 


4 Co. 48. a. 
1 Saund.250. 


Rex & Regina verſus Ball. Trin. 5 W. & M. B. R. 


wht? PON Removal of an Indiament, the Defendant enters in- 
zance for to a Recoguizance ts try it; pet this is not fopfeited wn- 
Mg. when leſs the Pzoſecuto2 gives Rules, and (o if one gives a Recoght- 
forfeited. ance to pꝛolecule a {Urit of Erro2- with Effect, the Defendant 


muſt give Rules and nonſutt the Plaintiff, oz there is no Foxtel- 


Rex & Regina ver. Harwood. Trin. 5 W. & M. B. R. 


ELF 18 koꝛ Moꝛds (poke, to the Intent to pzejudice the Par⸗ 
tor Words 1 ket of Barnſtable, and hinder the Town of Toll, viz. L have 
ſpoke to pre- got a Judgment againſt the Town, that we ſhall not pay for ſtand- 
3 ing; and they are Fools that pay. The Court quaſhed it, and 
quaſhed. luld, the Recoꝛzder of the Town ought to be fined fo? it. 


5 


Rex 


2.00 
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Rex & Regina ver. Whitehead. Trin. 5 W. & M. R. K. 
| ( 6. ) 


R. Northey moved to quaſh two Indictments, which were Quade. 
quod cum an. Der was made, that the ]Jartſhionerg ſhould Charge laid 
rccefve a BaſfardChitd ; they in Contempt did refuſe ta receive 8. 7 
it. And becauſe it was not poſittvely katid, that it was ozdered , >. 
that they ſhould receive kt, but only by Recttat with a Quod cum, 5 4s. :37, 
ther Were quarry. | Cro. Car. 


464, &c. 


Rex & Regina ver. Trobridge. Mich. 6 W. & M. B R. 


2 was per Jurator præſentat. exiſtit, That the De⸗ 1 *. 
kendant erected a Cottage ; & ulterius præſentant quod con- Freetz 


tinuavit contra formam Statuti, and there was Judgment koz the exiſt. &c. Et 
King, but reverſed on a TUrit of Erroz; koz there is nothing to ulterius præ- 


ſentant, re- 


agree with præſentant, and it is a new Jndictment diſtin from verſea for 
the firſt, the Matter whereof is naDffence at Common Law, any ar, is 


the contra formam neceſſarily refers to the ulterius præſentant, and 
no moe. 


Ante, pl. 2. 


Dominus Rex wer. Stocker. Mich. 7 Will. III. B. R. 


| 8 (8) 
Ndictment fo2 making, oz cauſing to be made, a falſe Bill of 1 
Loading, in the Disjundtve: And though fozging, 02 cauling e Bb un. 


to be fozged, is Foꝛgerp; pet the Court thought the Indict ment &ive, ill. 


not good in the Digjunctive. Aus . 


VC. 329. 
7 


Dominus Rex ver. Walcot. Mich. 7 Will. III. B. R. 


F a Yan is ind(#ed and tried in B. R. the Judizment is entered . 
upon the Plea-Roll z but ik he be tried at the Seſſions of the wenge 


Old Baily, the Indickment when bzought here, is put into a Bag on che Plea- 
and laid by, Per Holt C. J. | | Roll. 
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Dominus Rex verſus Hill. Mich. 7 Will. II. B. R. 
) 


k 64 * . 7 ; | g ; ( 15 
J* a Pan be outlawed by Proceſs in an Aafouuation, and Amis 36) 
1 comes in and reverſes the Dutlawzy, be muſt plead Inſtanter pal? 0” 


; Information, 
to the Inkozmation. ET? Lil. 35 
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Dominus Rex verſus the Inhabitants of Belton. Hill. 
8 Will. III. B. R. 


Ide Ndictment on Stat. Weſtm. 2. c. 4. fo2 pulling down Hedges: 
for any hei- the Defendant moved to quaſh it, which Holt Chief Juſtice 
nous Offence refuſed, ſaying, He might as well move to quaſh a Declaration 
on Motion. without pleading to it, Afterwards Trin. 17. on a like Motion 
: Vent. 370. the Chief Juſtice (aid, Me never quaſh Jndictments koz Foxgery, 
Lill. 47 Perjury, Suboznation, oz any Crime concerning the Highways. 
In Trin. 10 W. 3. B. R. on a like Motion the Court ſaid, they 

would not quaſh an Jndictment fo2 inticing away another'g Ser: 

vant upon Motion, but muſt plead, demur, oz move in Arreſt 

of Judgment. So of all Crimes that are heinous. So it was 


| held, Pal. 4 Ann. Dom. Regina verſus Wigg, in an Indiament foz 
a Nuſance. | 


c 12.) Dominus Rex verſus Gregory. Hill. 8 Will. III. B. R. 
Information 2 g 
— 2 A Motion was made to quaſh an Inkozmation filed by the at. 


ral not tozney-General, and the Court would not upon Motion. 
qua | | 


2 Lill. 59. 
Dominus Rex verſus Gaul. Hill. 10 Will. III. B. R. 
Int. inter pla. Coronæ. Trin. 7 Will. III. Rot. 39. 


( 13.) 
Tart 465 A N Inkozmation on the 5 & 6 E. 6. c. 14. fo2 buying and ſel- 
or popular ling live Cattle, not having kept them the Time the Sta- 


Ann. tute appoints, was erhibited in this Court. The Buying and Sel- 
made before ling Was alledg'd to be in Norfolk; and it was inſiſted, That the 


2 1. e. 4. In koʒmation ought to have been bzought in Norfolk where the Fact 
Cann 


cannor be Wag done, and not tn Middleſex; and that the Statute of 21 Jac. . 


B. R. unleſs was made fo2 the Eaſe of the Subjeck: On the other Side it was 
for Fats objeted, That the King's Bench is not reſtrained, and that the 


County Attoꝛney⸗General may exhibit Inkozmations in this Court, fo2 the 
where the King, notwithſtanding the Statute; and they cited Latch 192. 
Court its. x Sid. 360. 2 Keb. 340. 1 Vent. 8. Jones 193. z Keb. 247. 
1 2 Cro. 178. 3 Inſt. 176, 191. 1 Cro. 112. 


3 Ley. 71- And now Holt C. J. ſald, Ten Judges had agreed in the fol- 
Poſt, pl 14. lowing Relolutions: 
20 iſt, That the 21 Jac. c. 4. does not extend to any Offence 
created ſince that Statute; (o that Pꝛolecutions on ſublequent 
Penal Statutes are not reſſrained thereby; but that Statute is 
as to them, as it were, repealed pro tanto. | 7 


A 
- 


4 2dly, 


— 
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Adly, That all Jnfozmations and popular adions on Penal 
Statutes made befoze that Ack, muſt by Fozce of 21 Jac. 1. c. 4. 


be lald, bzought and p2oſecuted in the pꝛoper County where the 
Fat was done. Vide infra. : | 


Hicks's Caſe. Hill. 10 Will. III. B. R. 


OLT C. J. repotted the Opinion of all the Judges in this $163, 
Caſe. An Acklon of Debt was bzought in the King's Bench 1 8d. . 
on 5 Eliz. c. 4. by a common Inkozmer, fo2 exerciſing a Trade, Lit. Rep. 163. 
not having ſerved as an Appzentice ; and the Queſtion was, J. Ke. 249: 
the Jurisdiction of the King's Bench was taken awap by 21 Jac. 12 414.440 448. 
fo2 it was thought fit to ſettle it, becauſe of the Caſe of Barnes | 
and Hughes, 1 Vent. 8. l | 
And it was reſolved by the Opinion of eleven of the Judges, Debr ties not 
iſt, That 21 Jac. 1. teſtrains the Jutisdicion of the King's _—_— 
Bench, in Aﬀtons of Debt by common Inkozmers, and that they made before 
cannot bzing Debt upon the Statute in the King's Bench, unleſs „ Jac r i 
the Cauſe of Action ariſe in the County where the King's Bench a 
ſits, but muſt in other Caſes pzoſecute by Inkozmation, &c. be- 
foe Juſtices of Aſſize, &c. as the Statute diretts. 
2dly, Jt was reſolved, That where a Bemedp is given by $*<u of Fe- 
Mion of Debt, &c. in any Court of Recozd, &c. by any later made fince, 
Statute (ſubſequent to 21 Jac. 1. ſuch Aﬀton is not reſtrained ; Cro. El. 
fo2 the ſaid Statute of 21 Jac. 1. does not extend to ſuch Actions, 94% 739 
but ſtands repealed as to them. 
But the Chief Juſtice declared, that his own pzivate Opinion 
was, That where any ſubſequent Ack gives any popular Aﬀton, it 
muſt be laid fn the pꝛoper County within the Equity of 21 Jac. 1. 
Hale C. J. was always againſt the Opinfon of Barnes and 
Hughes; and the pzincipal Objeckion in that Cale was, That the 
Party offending might get out of the County, and fo eſcape the 
Puniſhment of the Law, as being out of their Jurisdiction: But 
by Holt C. J. This Dbjetion does not hold, fo2 there may be 
PROY of Dutlaw2y ſued out againſt him: The Statute of 21 
ac. 1, giving the ſame Pꝛoceſs that lay in Adions of Treſpaſs 
Vi & Armis at Common Law; and therefoze neither Debt noz 
Infozmation, tho' exhibited by the Attoznep-General, lech here, 
but in Yorkſhire, which is the pꝛoper County in this Caſe. 
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Dominus Rex werſus the Mayor and Aldermen of 
Hertford. Hill. 10 Will. HI. B. K. 


(7 A Motion was made to fle an Jnfozmation in Nature of a 


Poſt pl. 1 9 Quo Warranto againſt the Mayo? and Aldermen of Hertford, 


Quo War- to ſhew by what Authozity they admitted Perſons to be Freemen 
gov bo of the Cozpozation, who did not iahantt in the Bozough ; the 
ſons to be Motion was pꝛetended to be on Behalf of the Freemen, who 
Freemen not fhig Means were tncroachey upon; and an Inkozmation was 
gig. granted, becauſe it was a Queſtion of Right, and there was no 
other Map to try it, noz to redzels the Parties concerned. 


Jn a Quo Warranto the Judgment fs to ſeize the Franchiſe in 


Different 
Judgments 


don a Writ of Manus Regis; in an Jnfozmation, as here, ta ouſt the Defendant 


3 of the particular Franchife ; and herein the fir P2oceſs is a Sub. 


© pena, and then a Diſtringas, wherein there muſt be fifteen Days 
information. {teen the Teſte and Return, if it iſſue into a kozelgn County, 


The Caſe of the Surgeon's Compan Irin. 
| WY: 11 Wilk Ill B. R. i 


16. ) 


W Mandamus was granted to the Company of Surgeons to 
for falſe Re- chuſe Officers; thep made a Return under their common 


eurnof Man- Seal, and nowa Rule was moved koz, and granted to file an In- 

CroCar.z52, fozmation againft ſome particular Perſons of the Company fo 
that Return: And the Chief Juſtice (aid, the Court muſt pꝛoceed 
by TUay of Inkozmation; fo? being a Matter concerning publick 
Government, no particular Perſon is ſo concerned in Intereſt as 
to maintain an Action, and the Jnfozmation muſt be granted a- 
gainſt particular Perſons, tho the Return be under their common 
Seal, fo2 there is no other Mop to try the Rights and if it be 
found foz the King, there muſt be a peremptop Mandamus; per- 
haps we ſhall ſet but a (mall Fine. as þ 


Dominus Rex ver. Dummer. Mich. 11 Will. III. B. R. 


17. ) naked 
information Motion was made fo2 an Jnfozmatton againſt Dummer, fo2 
denied. Perfury committed, in a Trial between the Bing and Fitch, 


as in anlwering to this Queſtion, Whether he had received 800 |. fo: 
unfair. Paſſing bis Accompts 2 Et per Holt C. J. It the Queſtion had 


2 Salk. 5314. been fait, we would have granted an Inkozmation; but this Que- 


_ ca!s ſtjon was in Effect, CUhether he was guilty of Byibery, which it 


2 Show. 12. COUID not be expeted he would own: You may indi him, but, we 
5 Mes. 343. Will not grant an Infomation, 


Cumb. 460. R Do- 


——_—_— A. „ r 
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Dominus Rex verſus Knight. Hill. 11 Will. III. B. R. 


Nformation ſetting forth quod cum 5 Junii, Anno 9 W. 3. tres (18. 
aut plures Commiſſionar. of the Exchequer cauſed Exchequer 38 
Bills to be iſſued ad recept. Scacc. ſecundum ſormam Statuti in eo — 
caſu edit. & proviſ. prædict. Knight exiſtens nuper receptor gene- Bills, as if 
ralis, &c. to the Intent ta get great Gains ts himſelf, did krau - ger 
dulently and falfly indazſe twenty Bills at the Cuſtom-Poule, Cutoms. 
quaſi receptæ eſſent pro Cuſtumis & eodem die, &. paid them in: 3 
to the Exchequer, ac fi eſſent truly indoꝛled, in deceptionem & de- 
fraudationem dicti Domini Regis. Upon Not guilty pleaded, the 
Dekendant was convicted, and now a Motion was made in Ar⸗ 
reſt of Judgment: This Caſe depended on the Statute 8 & 9 
W. 3. cap. 19. ſect. 63. and was twice {poke to and determine 
upon good Conſideration. At laſt Judgment was arreſted, and 
the Chief Juſtice in delivering the Opinton ok the Court, held 
theſe Points: | 
it, That nuper receptor does not impozt, that he was the Ne Foreery, 
King's Dfiicer at the Time of indozſing and paying theſe Bills; on can be 
but rather the contrary, and he muſt be taken to be a p2ivate ſPer- prejudic'd 
ſon, and as ſuch ta make this Jndoxſement z which in a pzivate b 4% Per” 
Perſon could be no Crime, becauſe the Falſity might hurt himſelf, Far. 151 
but could not p2ejudice the King. And it is like the Caſe in Noy 
99. where the Obligee lefſened the Sum in the Obligation; ic 
would have been Fozgery in a Stranger 02 in the Dbligee to make 
lt moꝛe; but in regard the Obligee had hurt no-Bodp but himſelf, 
it was no Fozgery 2 So it is of this kalle Jndozſement, it is not 
criminal, becauſe it hurts no Body but Himſelf, But it is ob- 
jetted, Jt may be a Damage to ContraTozs : J auſwer, TUe are 
to take Motice there might be Contractozs, but not that there are 
any, becauſe it is not ſet out. 312 
2dly, The Mod Indorſe is not ſufſiclent; the Tozds of the 
At are, That the Perſon who pays the ſame into, gt. ſhall put 
his Name to the ſaid Bill, and write the Day of the Month, 4c. 
And the Inkozmation ſhould have been, That the Defeudaut ſet 
ſuch a Perſon's Name on the Back of the Bill, ubi revera there 
was no ſuch Perſon, oz ubi revera no ſuch Perſon ozvered him 
to put his Name to the Bill; fo2 Indorſavit impozts a TUriting 
on the Back of a Thing, but not putting his Name upon 
it, as petit Auditum Indorſamenti. But it was urged by the | 
King's Counſel that this might be plalnly underſtood by the , «., as b. 
Moꝛds quaſi receptæ eſſent pro Cuſtumis: J anſwer, This is by Ante, 371. 
Argument only; and argumentative Jnfozmations are naught fo: Ph 3 
that very Caule; fo2 all Charges ought certainly. to be let out be expres, 
in Pleading: But farther it was urged, That it is ſaid falſo in- not argu- 
| dorſavit mentative. 


— me 
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Oro. Joe. dorſavit in deceptionem Domini Regis, and ſo found by the Juty; 
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3dly, The ſaying indorſavit, quaſi receptæ eſſent pro Cuſtumis 
&c. is not well. In an Jndixment of Fozgery it is not well tg 
ſay, the Defendant fozged a falſe Deed, purpozting quaſi a Con: 
bepance, &c. but it muſt be continen', &c. So here it ſhould habe 
been, That the Defendant made a falſe Jndozfement, continens, 
&c. Here is a Falſity, but nothing is charged that's criminal; 
fo2 that Falſity could not hurt, no2 tend'to hurt any Bodp but 
himſelf + And the Judgment was arreſted. 
N. B. The Iſſue was tried at Bar, and the Evidence that the 
Bills were ſigned at the Treaſury by thꝛee acting Commiſſioners 
of the Treaſury ; the Defendant called upon them to pꝛoduce their 
Commiſſion, but Holt C. J. held it not neceſſary, comparing it 
to the Caſe on the Statute of Hue and Cry; where ſh:wing an 
Affidavit is enough, without going into the Pꝛook of the Juſtices 
Power to adminiſter an Dath. | " 


Dominus Rex werſus the Mayor and Aldermen of 
Hertford. Paſ. 12 Will. III. B. R. 


Ne p22. N the Jnfozmation ſupra pl. 15. againſt the Mapoz and Alder- 
can iſſue on 1 men of Hertford, a Motion was made to (et aſide the Pꝛocelg, 
1 becauſe no Recognizance was given accozding to the late Act ; and 
Recoeni, This being to try a Right, the Queſtion was, Thether it was 
-ance given Within the ſaid Statute, viz. Treſpaſſes, Batteries, and other Miſ- 
by rn demeanors, which are frivolous wzangling Matters of an Jnferio2 
Mature? But the Court ſaid, That this Uſurpation here pzetended 
was a Hisdemeano?, and the Inkozmation might be as vexatious 
in this Caſe, as in Treſpaſs 02 Battery: That this laſt is a re⸗ 
medial Law to p2event Ueration, and mult be conſtrued acco2d- 
ingly ; therefoze the Pꝛoceſs was ozdered to be ſet aſide, but the 
Inkozmation ſtood. ' | al Mic 


Dominus Rex wer. Brown. Trin. 12 Will. III. B. R. 


La 3: | HE Caption of an Jndi#ment was præſentat. exiſtit quod ſe- 
py rhe 218. paralia Indictamenta huic Schedulæ annexa ſunt billz veræ. 
dictamen- To this Exception was taken by Shower; ſt, That if there be 
_ twenty Indidkments, one half true, the other falſe, tis within this 
88 finding ; ſed Curia contra: Separalia Indictamenta impoꝛts all the 
ſeveral Jndictments. Second Objeckton, That they were not In⸗ 

dictments till they were found; till then they were only Bills ; 

and they were quaſhed fo2 this Caule, . 

1 
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Domina Regina verſas Clerk. Paſ. 1 Ann. B. R. 


Cozoner's Inquiſition finding that one Clerk cum cultro Ju- ( 2t. 5 


gulum ſuum voluntarie & felonice & ut felo de ſe ſecuit & 2 2 
ſeiplum murdravit, being removed into this Court, was quaſhed; ace 
koz that, 1ff, The Wound ought to be ſet kozth, and it ought to quand, be. 
be alledg'o that it was moztal, and that the Party died of it; fox (ud tne 
it is fo2 that very End and Reaſon that the Jury have the AGiew: ſer forth, nor 
He might cut his Thzoat, and pet not die of it: And as to the An- oo 3 
ſwer, that it Call be intended, becauſe it is ſaid ſelonice & ut felo e. 
deſe, it was held, That Jnquiſitions muſt not be taken by Jntend⸗ 1 Vent. 18:; 
ment any moze than Jndictments, becauſe the Party is to foxfeit * "25 wo 
his Goods and Chattels by this Finding; and tho' the Cut was Ante 190. 
but a Maihem, ft might be laid to be done felonice. Vide Dy. 68. 
2dly, The Court held, That (uch an Jnquiſition would be good 
without the Tlozd murdravit, and ſo is Dame Hale's Caſe; and 
that if an Jndi#ment wants the (Uo2d murdravit, it ought not to 
be quaſhed fo2 that DmiMon, koz it is ſill a good Indickment fo? 
Manſlaughter, tho' not fo2 Murder: Jt crept in at firſt to ex- 
clude the Offender from having Clergy, and it continues accow- 
ingly. | REES! 

This Inquiſition being thus quaſhed; tho' the Body had lain 
buried ſeven Months, the Cozoner took it up again and had ano⸗ 
ther Inquiſition found, which was complatned of as irregular, 
and moved to be ſet aſide. Broderick contra, Thc firſt being fit- 
lufficient, is as none at all: Jt was done ſo fn Barkley's Caſe, 
2Sid. 101. And in Bonning's Caſe, 1 W. & M. And the not ta- Coronermay 
king it, would be an Jnjury tothe King 02 the Lo2d of the Mano. 4 1 3 

Holt C. J. The Cozoner need not go ex Officio ta take the In⸗ up ſoon after 
dueſt, but ought to be ſent koz, and that when the Body is kreſh; 2 _— 
*and to bury the Body befoze, oz without ſending fo2 the Co-* ercat Di. 
roner, is a Yisdemeanoz. The Bodp map be dug up again, but ſtance of 
it ought to be upon freſh Purſuit; not at ſuchaDiſtance of Time; Tae. wy 
lo; ft is a Nuſance, and map tinfet People. Jn Barkley's Caſe, - Hawk. 41, 
there was the Leave of the Court fo) that Purpoſe. At laſt it was - 10 
agreed to + traverſe this Jnquifition, and to try it at the Aftizes. | 1er. 141, 

| 7 a 152. 
i Vent. 439% 


Domina Regina verſus Smith. Mich. I Ann. B. R. 7 


R. Broderick took Exceptions to a Convidion of Deer ſteal⸗ *- ) 
| ing, where the Fat was laid to be done in Foreſta uſi- Convidiet 
ſata fo? keeping Deer, and that the Defendant killed a Deer of Dcer- 
without Conſent of the Keeper; and inſiſted, That uſitat. might be ellas, 
meant of a long Time ys and there might be the CO 
EEC 6 
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of the Ranger ; ſed non allocatur; fo; the Leave of the Ray er is 


the Leave of the Keeper, and uſed [peaks the peſent Time as 
well as Time paſt, | 


King verſus Chandler. Mich. 1 Ann. B. R. 


(:3-) A Convitition of Deer ſtealing on 3 & 4 W. & M. c. 10. wa 
7 returned on a Certiorari, and Exceptions taken to it. And 
Summary ft was faſty by Holt C. J. That in theſe ſammary P2ocerdingg, 
convigions the Right of an Engliſhman of being tried per pares ſuos, wag 
ſtrued ric. taken away; therefoze the Court was to conftrue them ſtrictly, fg 
ly. far as to ſee that the Fat was an Offence within the Act, and that 

the Juſtices pzoceeded accowdingly : And thefe Points were agreed; 
1ſt, That the Fact in the Conviition need not be tatd contra pa- 
Not haid con. Os ko mere Fozm 02 Fo2mality is not required in theſe no? any 
tra Pacem. Other ſummarp Proceedings. Et per Northey Attomep Stnernl, 
4 Co. 41, 42. This is not the King's Pꝛolecution; he can have no Fine; but 
the P2oſecution of the Party, and this is the Memorandum of 
what the Juſtice had done in that Matter. 
1 2dly, That inter ſuch a Day and ſuch a Day he kflled the 
tween ſuch a Deer, is good; fo2 if a Day certain were alledged, the Inkoz⸗ 
Day and ſueh mer is not tied up to that: Now in thele Tales he is confined to 
: Daybe kil- give Evidence of a Killing within theſe Days, lo that it is moze 
Deer, is well. CEttain and better fo2 the Dekendant; and Northey cited 
BrownForm. Raſt, 410. Hern. 549. Winch, 54, 547. Tho. 91, 92. Vid. 186. 
1 0 250.352. Co. Ent. 158, &c. Dtherwile it is in Inkozmations at Common 
Vid.Ent.186, Ldw, becauſe every diſtin Dffenre creates a new Penalty, but 
z Lev. Ja. in Treſpaſs a Fact may be laid to be done diverſis diebus & vici- 
bus inter ſuch a Day and ſuch a Dap; becauſe it is not a nem 
— but an Jncreaſe of Damages, per Gould, quod Holt C. J. 
COnceirte, 
3dly, That an unlawful Rilling is ſafficietit, and it need not ſet 
Poſt 333 kozth a Hunting, nox how the Deer was kiſſed, 
Conſiderat. Athly, That ideo conſideratum eſt quod cohvictus eſt, without 
eſt quod con- Et quod forisfaciet, is ſufficient; fox the Statute gives that in 
views eff, i conlequence, and the judicial Putt ends at the Convitrion; the 
without fo- keſt is only Conſequence and Execution. 


risfacier, 


poo +> That if the Owner of the Park die befoze Execution, and 

the Owner the Convition is affirmed here; his Executozs ſhall have a Leva- 

may ſue ri Facias [ ſed videtur, it muſt be upon Affidavit, and then the 

Execution. Matter ſuggeſted on the Roll] So map the Church-wardens with- 
| out Suggeſtion oz Scire Facias, and ſo map the Ring. 


- -- —_—— —— * W ll 
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King verſus Speed. Mich. 1 Ann. B. R. 
(24. 
N a Convifion affirmed in B. R. a Levari Fac. was award: Cars $92 
() ed to the Sheriff, to levy the Penalty: The Sheriff leiʒ . tion affirmed 
ev the Goods and ſold them. And this coming bekoze the Court, in 3.3 Ex- 
they held, ESE | | be by Levari 
iſt, That this Court muſt award Execution; fo? the Recon Facias to the 
here cannot be removed no2 ſent back to the Juſtices; and os the — 
Court have a Power to affirm the Convitton, the Court in ne- x 
cefſary Conſequence have Power to award Execution, 
20'y, This Execution cannot be awarded to the Conſtable, as 
it would, ik the Reco2d had been befoze the Juſtices; but it muft 
be awarded to the Sheriff, fo2 he is the Dfficer of the Court, and 
the Court can _— 60 * TI 
dly, Jt map be dy Levari Facias, impowering the Sheriff to where che 
; ell the Hoods: The WUows of the At are, That the Offender Law gives « 
ſhall kozkeit 40 1. to be levied by Map of Diſtreſs; and in ſuch wetten for 
Caſe the Diſtreſs ſhall not be deemed to be a Diſtreſs taken Benekt, the 
as a Pledge, but a Diſtreſs to ſell ; fo2 the Publick being con- _— may 
cerned, it ſhall be conſtrued the moſt effectual Levy by Diſtreſs. * * 
Thus upon a Diſtringas in a Court-Leet fo2 a Fine, as in Caſe 
of Nuſance, where the Publick is concerned, the Dfficer may ſell 
ok common Right : But upon a Diſtringas in a Court-Leet pro 
certo Letæ, the Officer cannot ſell the Diſtreſs of common Right, 
without a Cuſtom: So fo2 a Oiſtreſs in a Court-Baron, he 
cannot ſell without Cuſtom ; but in Cale of the Sewers, the 
Officer has a Power to ſell the Hoops, Vide Al. 92. 1 Keb. 733. 
2 Jones 25. 2 Iuſt. 738. | 


Domina Regina verſus Jones. Trin. 2 Ann. B. R. 


MB: Parker moved to quath an Jndictment, which was, That (25. 

the Defendant came to A. pꝛetending B. ſent him to re- Cheat, where 

ceive 201. and received it, whereas B. did not ſend him, Et Pa . 

per Cur, It is not fnditable unleſs he came with falſe Tokens; Mod. Caſes 

we are not to indict one Man koz making a Fool of another: An 103, 

Let bind ile fs ĩ?ĩ17. nenne 
In Bainham's Caſe, there was an Jndi#ment, fo2 that A. Contra pag- 

bozrowed 5 J. of the Defendant, and pawn'd Gold Rings to 5** 

ſecure the Payment; and that at the Day A. tendered the Mo: 

ney, but the Defendant refuſed to deliver up the Rings; and it 


6 


Ccc 2 Ano- 
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Anonymus. Mich. 2 Ann. B. R. 
(26) 


No Motion {| Idictment was remov'd by Certiorari, and upon the Award: 

to quaſh an 1 ing the Certiorart, a Recognizance taken; and now Salkeld 
Indiewent moved to quaſh the Indtament; but it appearing that the Re. 
Certiorari, COgnizance was kozkeited, the Court would not hear the 990; 
after the Re- tion. Holt C. J. ſald, The Pꝛadice was, 02 ought to be now, 


fo trying altered by the late act; befoze that the Defendant came ſoon 
forfeited, enough at any Time to move to quaſh, but ſhould not be al⸗ 
CL 245- (owed to do. it now, after his Recognizance forfeited by not car: 
alk. 652- rping the Recozd down to the nert Aflizes to be tried; and fo2 
the ſame Reaſon the Court refufed to let him take any Excep: 
tions, either to the Certiorari oz Return. 


Domina Regina verſus Daniel. Hill. 2 Ann. B. R. 


( 27.) | Ndiament fo2 that at ſuch a Day and Place the Defendant 
＋ Caſes quendam Carolum Scot, ſervum ſive Apprenticium cujuſdam 
indigent Joſephi Biſhop, extra Domum Shopam & ſervitium prædict' Joſe- 
lies not for phi Magiſtri ſui diſcedere & ſeipſum abſentare illicite allexit pro- 
e A curavit & cauſavit; & quod adtunc & diverſis diebus antea illicite 
prentice *” ſeduxit eundem Carolum ad 200 Carolina Hats, valoris, &c. de 
rom his bonis & catallis præfat Joſephi extra Domum & Shopam iplius Jo- 
Mod. Caſes ſephi illicite capiend' & aſportand' & ill' adtunc & ibidem injuſte 
101,182,289, Cepit recepit & habuit ſciens bona, &c. & præd' Carolum elle ſer- 
Por-132.135- vum prefat Jol. The Defendant being found guilty, it was 
75. moved in Arreſt of Judgment, That this was but a pzivate Jn- 
Noy 105. jurp, fo2 which Caſe lies, and not in its Nature publick to main⸗ 

tain an Indictment. Treſpaſs will lie koz taking away his 

Servant out of his adual Service; but fo2 Jnticing, Cale lies 

only, and not Treſpaſs. 21 H. 6. 31. Alſo no Fact is laid to be 

done in Purſuance of this Inticing; and as to the latter Part 

about the Jnticing to carry away the Goods, there is no Venue 

laid where the Goods were taken away : And Judgment was ar- 

| refted. And in the Caſe of the Queen and Collingwood, Mich. 
a caſes 2 Ann. fn this Court, which was an Jndi#ment of the ſame Na- 


ture, the Judgment was alſo arreſted foz the lame Reaſons, 


628.) Domina Regina verſus Wyat. 2 Ann. B. R. 
Ante, 175. 4 | | 
Conſtable in- 


dictable for | Nditment letting fozth, that one Naſh was condicked of Deer- 
pr 3h ſteating upon 3 & 4 W. & M. cap. 10. befoze a Juſtice of 
red by Com. Peace, and that the Defendant being a Conſtable, the Juſtice 
mon Law.or | 4 | directed 


Statnte, 


** ä » Pe 
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direted his Marrant to him to levy the Penalty, and that he had 
levied the Penalty, and had not returned his Warrant, no2 made 
any Return 02 Certificate at all. The Defendant was found 
guilty, and the Jndiitment removed hither by Certiorari, Ec 
per Cur. reſolved, wary 5 . 

it, Tho' the Conſtable is not named in the Statute, noz ap- Conflable is 
pointed to be the Officer to execute theſe (Warrants; yet the Ju- + +. 146.2 
ices may command him to execute them; fo2 as at Common jJutices of 
Law the Conſtables were ſubozdinate Dfficers to the Conſerva- Peace. 
tozs of the Peace, lo are they now the pzoper Officers of the Ju... 5** 
ſtices: The Conſtable of the Hundzed may arreſt fo; Breach of 
the Peace as well as a Petit Conſtable, 3 Cro. 378. and was an 
Officer at Common Law, notwithſtanding the Opinions to the 
contrary; and the Statute of Winton only enlarges bis Authozt- 
ty. Vide Hale's Pleas of the Crown. 3 Keb. 231. | 

2dly, CUhere an Dfficer neglects a Duty incumbent on him, 
either by Common Law oz Statute, he is fo2 his Default indita- 
ble, Er nota; Jn this Cale, the Jndifment was not laid contra 
formam Statuti, no need it have been, tha the Conſfable han 
been named in the Statute z becauſe the Conſtable is an Dfficer 
at Common Law, and when a Statute requires him to do what 
without requiring had been his Duty and he muſt have done, 
it is not impoſing a new Duty, and he is inditable at Common 
Law fo? it. 
 3dly, They held, he need not return the Warrant it ſelf, ko; 
that is not required; it may be neceſſary to keep it fo2 his 
own Defencez but he muſt. either return that, oz certify what 
he has done upon it; fo2 without this the Pzoſecuto? cannot at- 
tain the End of his Proſecution, and the Dekendant cannot be 
diſcharged; and in a TUrit of Execution, where ſomething moze 
is to be done upon it, an Attachment lies againſt the Sheriff if 
f he does not return the CUrit. Laſtly, They held, That contra 
b pacem was Surpluſage, and could neither do good no2 harm; 

becauſe it was a Nonfeaſance. 


Domina Regina ver. Gould. Paſch. 3 Ann, B.R. 


] Piement, fo2 that a poo? Boy being put out Appzentice to (. 
the Defendant purſuant to the Statute, he vi & armis re- 7% e 
fuſed to p20vide fo2 him. Et per Cur', Since we allow the Ju- indigment 
ſtices Power to put out apmentices, we muſt allow an Jndi#- for reludas 
ment fo2 Diſobedience, either in Cale of not receiving, turning for a Ab 
off, 02 not providing fo2 ſuch Appzentice, as the Law requires z prentice: 


and the vi & armis ts Surpluſage, 8 


Dom. 
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Dom. Regina ver ſ. Culliford. Mich. 3 Ann. B. R. 


A 39. ER Cur', It there be two Jndictments again H. fo the 
11 ſame Thing, as if one be found by a Cozoner's Jnqueg 
are for the ànd another by the Gzand Jury, and H. is acquittev upon one; 
2 _ yet he muſt ſtill be tried upon the other, to which he map plead 
PP "har? the kozmer Acquittal; but the Uſage of the Old Baily fs, any 
once. indeed ſo is the faireſt Courſe, to try him on both Indict mente 


at once. 


Domina Regina verſ. Pierſon. Trin. 4 Ann. B. R. 


(31.) T Nditment found at Hicks's Hall, fo that the Defendant fuit 
vg A communis lena ac male diſpoſitas perſonas in Domibus lopa- 
ing « Bandy. naribus convenire & Scortationes & Fornicationes committere pro 
Houſe, but ſuo lucro proprio illicite procuravit: pon Mot guilty pleaded 
282 the Defendant was convicted, and Judgment againſt her; and 
Lena, &c. now a (Writ of Erro2 was bzought, and the Judgment reverl⸗ 
6 Mod. 178, ed. The Court agreed, it, That if a Lodger, who has on. 
2 814 282. ly a ſingle Room, will therewith accomodate lewd People to 
1 Fareſl. 52. perpetrate Ads of Uncleanneſs, ſhe may be indicked fo2 Keeping 
1 Keb. 6 a Bawdy-Houſe, as well as it the had the whole Houſe. 2dly, 
6 Mod. 256. That one map be indited fo2 keeping a Bawdy-Houle; but a bare 
Poſt, pl. 35- Sollicitation of Chaſtity is not indifable ; juſt as it is afiona- 

ble to ſay, a (Woman keeps a Bawdy-Houſe;z but not to ſay, She 
is a Mhoze. : 


Dom. Regina wer. Atkinſon & al. Paſch. 5 Ann. B.R. 


4:26.) r was againſt A. and others, koz that being Recct- 
Two maybe | vers ok the Queen's Tar, they did colore Officii ſui extont 
lage er Money from. ſeveral -Perſons. Upon a Motion in Arreſt of 
Extortion; Judgment it was held, That two Men map be indicked jointly fo? 
7 a Battery oz Extoztion; becauſe tis a Crime at Common Law, 
Trade no: Of which they might be jointly oz ſeverallp guilty. But as to 

being Ap- the Caſe in 2 Ro. 81. 1 Ven. 302. they admitted that, viz. That 


rentico. 


Nl. Abr. two Men could not be indicked jointly foz exerciſing a Trade, not 
81, 116. having been Appzentices; fo2 not being Appzentices, is that which 
3 — 739, gccaſions the Crime and Foxfeiture, and that muſt of Neceflity 
Fre be ſeveral. Judgment ko; the Queen, Fat en 


4 | Domina 
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Domina Regina werſus Jennings. Trin. 7 Ann. B. R. 


JR james Mountague moved to quach d Canvictlon ok Deer- (32. 
8 ſteaüng on 3 & 4 W. & M. täken by a Juſtice. who entered 203 c 40. 
into a Olover's Hole, any finding a Deet⸗Stin, asked him how sener of 
he came by it;; the Glover ſatd he bought it of J. S. who not gt. 9 
ving a good Account of himſelf, was convicted. And the Court „ig 
held, That the Juſtice might enter and convict the Perſon that 
ſold it; fo2 the Statute might be eaſily evaded, if the Decr-ſtealer 
could diſchurge <mMſelf by a Sale. 


Domina Regina verſus Barret. Mich. 9 Ann. B. R. 


A Convition of Deer⸗ſtealing being returned on a Certiopari, e r 
the Objedlon was, it, That the Conbickion appeated to be ion be in 
a Pear after the Dup of the Jiifozinatfon z bit it was held fufti. due Time, 
cient that the J;ifoxnittoii be pjolecurf9 Within'a Pear after the carb on 
Fact; fo2 that is a godd Commentement of the'Siiit,” and it ig «oy Tine 
from that the Computation is made in all ſuch Cafes, 29. Ob, *ffrvar6s. 
It ts ſald to be in quodam loco in ambulacro Chaſez, and th g 
ealk may bk in 4 Thale aud nat of it; ſed non allocituf {ot if 
muſt be intended that the Malt was Patt of the Chae, and the Aupeitence 
Place Part of the Walk. 3d Obſ. No due Stnjmons ;_non al- aids wane of 
locator, the Defendant having appeared: Jn a Mandamus if mitt Summons in 
oppear that the Party was ſummoned; becaule he ts 0 ole his Convietans. 
Freehold, and it is a Cotitfe of pzoceedirig by Common 10 + Poſt 428,48 3. 
wherem no Appem lies; ofherwiſe in Convittiong, which gre a 
Proceeding by the Statute, in which the Defendant aß eaten, 
and that Appearance will ald the Want of Summons: Sd it was 
held 1 ah on all 8 ee are (0, 1 
4th Obj. Quod convictus eſt & forisfaciet ſummam 20 Ji inxta 5e 375 
es Saran: Without mak x a Diltttbiition, which 11 to —— rang 
e 10]. to the Party grieved, 10]. to the Bonk Ke. Put the map Statut. 
Court held it Ac well enough." It is enough to lap, 9000 Rid ſeeds: 
via. eſt & forisabjer juxta*formam statut, fes by ths Stattire he, 4 Geo. in. 
is onlp eof forfeit in alt 1 his Goods, which ie cond{tiona and, Snehoquer, 
not ablolute; and by Parker 1 7 toe (ods joxta, &c. Aljalify, | +906 a 
if, Et per Cut. "The Judgment in fur ' Cales, ſelpom.ma 1 8 a was over ru- 
Dilfribitton ;, and it'has'bech a'Qieſfion,, Whether conyick. eſt n er 
be not enough ok it elk. Yige N Changer, Ante. pl, 23. mation — 
Ith Obj. egen " ig pardoned op th date a of de. 2 Seiſure,,, 
netal Pardon, being t a fla Jh, .. Vide Dy. 322 To 1 
Which eit was ankweted oy Serjehſit. Pengetly Alt, Char thi {, halftorheln- 
moze than an interlocutozp Judgment, and that it is a coltipleat nee Tre 
the King. Whether Conviction of Decr-ſtealing pardoned by A& of 8 Pardon? 
| | an 


- 
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2 Bulſt. 182 


J und a final Judgment, becauſe a Mrit of Erroz lies on it. 2dIp, 
: He argued that it could not be patdoned : iſt, Becauſe it is a go; 


Cro.Jac.159. Fetture to the Patty grieved, and he hath an Jntereſt in the jc. 


9, 41, 199. 
3 Inſt. 238. 


Indictment 
againſt Ba- 


1 Sid. 410. 
Ante, pl. 31. 
2 Rol. Abr. 


Q. 
2 Rol. Rep. 


Battery im- 
plies an Aſ- 


2 Keb. 51. 
2 Salk. 593. 
2 Show. 93, 


nalty, and it is part of the Judgment. adly, Becauſe the Pu- 
niſhment of the Party in this Cale is by Way of Satiskaalon, 
not fo; Example, like the thꝛee Pears Jmpiſonment by the Statute 
de Malefactoribus in Parcis. 2 Inſt. 200. 3 Inſt. 171. 5 Co. 55, 
not like 1 Cro. 46, 47, 198. 11 Co. 65, 66. 3 Cro. 338. 1 Mod, 
34. 3 Cro. 82, 83. Adjournatur. 


Domina Regina ver. Williams. Mich. 10 Ann. B. R. 


Ndictment againſt Þugband and TUife fo2 keeping Commune 
L Domum lenocinii, Anglice a common Bawdy-Houle. Upon 
a Motion to quaſh it, the Objection was, That the Keeping a 
Houle could not be the Keeping of the Aike, any moze than it ig 
the Keeping of the Servant: But to this twas anſwered and re: 
. ſolved by the Court, That the Mike map be guilty and commit 
a Crime with her Pusband, and that that Crime is joint and ſe- 
veral. Pusband and TUife may commit a Treſpals, Murder, 
Treaſon. In D. Huſley's Caſe, Baron and Feme were indicted 
of a Raviſhment of Ward, and the Mike was found guilty, 
Hob. 95. Keeping a Bawdy-Houſe is a common Nuſance; and 
the Indikment fo2 Keeping is a Charge againſt them koz this 
Nuſance. The Keeping is not to ve underſtood of having oz rent⸗ 
ing in Point of Pꝛoperty; fo2 in that Senle the Mike cannot 
keep it, but the Keeping here is the governing and managing a 
' Houle in ſuch a diſozderly Manner as to be a Nulance, and the 
Wife may have a Share in the Management oz Government of a 
diſoꝛderly Houſe as well as the Pusband. 2 Ro. 245. 3 Keb. 34. 
I Keb. 575. Cited, 


Domina Regina ver. Ingram & Ux. Hill. 10 Ann. B. R. 


Ndictment againſt the pusband and like foz an Aſſault and 
Battery; ſetting fozth, That they Vi & Armis inſultum fe- 
cit verberaverunt, vulneraverunt, &c. Upon Mot gutlty pleaded, 
the Jury found both guilty ; and now an Exception was taken, 
that inſultum fecit being the ſingular Number, could refer only 
to one of the Defendants, ergo it was uncertain which was 
charged, and both could not be found guilty, Parker C. J. This 
Indickment would have been very good, tho the inſultum fecit had 
been lekt out, and it had alledged only Vi & Armis verberaver. 
vulneraver', &c. fo; there cannot be a Battery and (ounding 
without an Aﬀſault ; tho' there may be. the later W 


_— 
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fozmer. Jn a civil Aion, where one Part of the De If an Offence 
lll, and the Jury find entire Damages, the 1 be fafficient bs. 
artelled, becauſe the Court cannot appoztion them; but in In- Indien 
diaments the Court afſeſs the Fine, and they will ſet it only ac- be vell laid, 
coding to thoſe Facts which are well lald. Jf an Offence ſuffi- 45,0002" 
cient to maintain the Jndiment be well laid, tis enough. Af Tad ill laid. 
terwards, in Trinity-Term following, Judgment was given a. erh. 208. 


gainſt the Defendants. a 


Domina Regina ver. Cranage. Mich. 11 Ann. Co- 
ram Parker C. 7. At Niſi Prius in Middleſex. 


dictment, That the Defendant with others at the 
St. Giles in the Fields, xiotouſly aſſembled, & 4 1 79 IndiEtment 
culum cujuſdam Saræ S. in domo manſionali cujuſdam David James —— 
fregit & intravit, and thirty Pards of Stuff took and carried of 8. in che 
away. Upon Evidence, it appeared to be the Banſion-houſe of 3 d 
David Jamſon, and not James; and the Chief Juſtice held, That l. 
this did not maintain the Indictment like 2 Ro. 677. Treſpaſs Evidence, 
fo2 breaking his Cloſe fn Calvering, in quodam loco vocat' Cal- 8 15 aſe of 
verfield, abutting South on a Mill in the Tenure of J. S. the Jamſon, does 
Plaintiff muſt pzove the whole Abutment, even its being in the ae nan. 
Tenure ok J. S. He cited the Caſe of the Queen againſt Sudbu- — 5 * 
ry, Indidment foz an Aſſault and Battery laid as a Riot; two 
were acquitted, and two found gutity; and all were acquitted T 
fo2 the Crime was the Riot, and the whole Charge alledged 617.2. yo 
under that Specification and Deſcription. So of the Play: | 
Houſe z Jndif#ment fo2 ating a Play and ſpeaking obſcene Moꝛds 
in ſuch a Pariſh, in a Play-Houſe in Lincolns-Inn-Fields; if there 
be no Play-Houſe in Lincolns-Inn-Fields, the Defendant muſt be 
acquitted ; fo2 tho' the Mozds are not local, yet theſe are made 
ſo, One may make a Treſpaſs local, that is not ſo. Ik the 
Speaking had been alledged in Lincolns-Iun-Fields, then it had 
__ laid as a Venue; but here it is otherwiſe, fo2 here it is al- 
edged as a Deſcription where the Plap-Houſe ſtood, In the pꝛin⸗ . 
cipal Cale, Part is local, Part not local; the Cubiculum ig lo: 
— — og . is not local; but then all is 

entire Fa | 
cannot dibide them. | my "_ as TIO 
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A.. EP) N Ejecment it was found by a Special Uerdi#, that the Cu. 
7 £4. FS uſtom ot a 
mt TO Manor, that 


ſtom of a Panoz was, That ik on a Surrender pyeſenten, 
if Surrende- and thzee Pꝛoclamations, the Surrenderee comes not to be 
ree appears admitted, the Lo ſhall ſeize as fozfeited 2 Surrenderee 
e oe died; thzee Pꝛoclamations were made; his Heir, an Inkant, did 
three Proela- not come in; the Lo2d ſeized. Holt C. J. held, The Inkant was 
3 bound; becauſe otherwiſe the Lozd would loſe his Fine; and it is 
forſeired. In- not the Fozkeiture of the Inkant, but of the Surrenderoz in 
fant not Whom the Eſtate continues till Admittance; and that, ik it be a 
bound: .,;, Fofeſture, tis ſo only quouſque, But Dolben, Eyre and Gre. 
1 169. gory, contra. Cuſtom ſhall not be intended to reach Jnfants; 
i Ro. Abr. and by Eyre, Ik it had been found expzelly, that all Petſons, 
Fele 55. Inkants as well as others, &c. he had been bound; foz as 


2 
Plowd.372-a Cuſtom makes his Inheritance, it may abzidge it. And the Low 
ob. 95. 


pie 0 36, cannot be (aid to loſe a Fine, fo2 be has a Tenement and no 


Cro. Jac.101. Fine due, noꝛ Occaſion of Admittance: And here is no Room 
Co. Lit 62. b. to ſuppoſe a tempozary Foztfeiture; fo the Jury have found the Cu⸗ 
54, 8 do 58. tom to be ok an abſolute Foxfeiture: Noz is the Jnfant within the 
; Cuſtom; fo2 as found it is, That if the Perſon to whom the 
Surrender is made comes not, the Bailiff of the Manoz may, 

by Command of the Lozd, ſeize ſuch Tenements as foxfeited, 

Vide 1 Leon. 100. 3 Leon. 221. 8 Co. 99. 2 Cro. 226. 8 Co. 

44. is of ſuch a Cuſtom, but the Foxfeiture is quouſque only, 


as appears by the Pleadings. In Erroz on a Judgment of 
C. B. which was affirmed. 755 


Earle verſus Peale. Hill. 10 Ann. B. R. 
( 2.) IN Debt upon a ſingle Bill, the Defendant pleaded that he 


Infant ma 


bat, dere. J was within age; the Plaintiff replied, That it was fox Ne- 


ries. ceſſaries, viz. 10 l. fo; Cloaths, and 151. Money lent pro & 
Cro. Jac. erga his Neceſſary Suppozt at the Univerſity, The Defendant 
56s, Ig rejoined, That the Money was lent him to ſpend at Pleaſure, 
; abſque hoc that it was lent him fo2 Neceſſaries; and Jiſue here- 

. I 


upon 


go 


— 


Inns and Inn-keepers. 


—— 4. "OR 
upon was found kor the Jlaintiff, who had Judgment in C. B. 
and now a TUrit of Erroz was bzought. Et per Parker C. J. But cannoe 
That which is put in Jſſue, is only, whether this Boney was borrow Mo- 
lent the Inkant ko; Neceſſaries, not whether it was laid out in Narbe 
Neceſſaries. It may be bozrowed fo2 Meceſſaries, but laid out — * 
and ſpent at a Tavern: A Feme Covert may buy Neceſſartes, Lill. 52. 
and her Act ſhall make the Husband chargeable; but ſhe cannot = * 
boꝛrom Money to lay out fo2 Neceſlaties, So it is of an Jn: 5 Mod. 368. 
kant; he may buy Necefſaries, but he cannot bozrow Money to l 20. 
buy; ko: he may miſapply the Boney, and therefoze the Law will 
not truſt him, but at the Peril of the Lender, who muſt lap it 
out fo2 him, oz ſee it laid out, and then tis his Pꝛoviding, and 
his Laying out ſo much Money fo2 Neceſlaries fo2 him. Judge 


ment reverſed Nift Cauſa. 


Inns and Inn-keepers. 
Parkhurſt Ver ſus Foſter. Trin. 11 Will. III. B. R. 


to find him Meat and D2ink, and Hay and Straw fo? 2322 
e ta ing 


his Pozle, &c. Upon Mot guilty pleaded, a Special Lodgers 10 

Uerdict was found, that the Plaintiff kept a Houſe at lodge and 
Epſom, & dimiſit -Conclavia, Anglice Lodgings, talibus quales diet in bis 
ibid. accedebant propter ſalubritatem aëris & potionem Aquarum, —— —_ 


&c. and that he dzeſſed Meat fo2 his Lodgers at 4 d. per Joint, blesfor their 


Horſes, not 


1 fo? Quartering a Dzagoon upon the Plaintiff (.) 


and ſold them ſmall Beer at 2 d. per Mug, and alſo found them ;: — 


Stable room, Pap, &c. fo2 Hoꝛſes, at ſuch and ſuch Rates, and er within 
that the Defendant being a Conſtable, quartered a Dzagoon Ster 4 & 5 
upon the Plaintiff. | 3 * 
Serjeant Wright and M2. Cowper inſiſted on the 4 & 5 W. & quartering 
M. c. 12. By which Soldiers map be billetted upon Inns, Live- Sede 
ry-Stables, Ale-houſes, Victualling-houſes, and all Houſes ſelling wow Se 
Brandy, Strong: water, Cyder and Metheglin by Retail, to be 
drunk in the Houſes, and no others, and in no private Houſes 


whatſoever. And that this Houſe of the Plaintiff's does partake 
. Ddd 2 of 


A. * ——_——— 2 - a" as » _ — —_— 1 


388 Inns and lun keepers. 
of the Nature of all of them; and it is a common and a publicy 
Houle kept fo: Hatn. e 2 

Shower and Broderick contra. It is ngainſt common Right to 
quarter Soldters on any Man againſt His Kall, and to is the 
Petition of Right 3 Car. 1. and 31 Car. 8. c. 1. akd therefore the 
Court will not extend the Statute of the 4 & 3 W. & M. bp any 
equitable Conſtruction, aud this is not a Poule within the Wlows 
Lodger is on Of that Ack. uſt, This is not an Jin; koz there Men come and 
Contra, ate entrrtafned on Acceſs, and the Jan-keeper is indittable if he 


—_— feats, refuſe. 2 Ro. 84. Kel. 50. Pal. 367, 374. Here People lodge 
tis Felony; ON n P2{vate Contra; here he is as a Lodger, there as a Guefe. 
pv loaf By Common Law, if a Gueſt ſtole Goods from his Lodgings, 
$Co. 32, &c. twas Felonp 3 otherwiſe of a Lovger. Jf an Attoznep comes 
Cro. Jac. to Town and takes a Chamber in an Inn koz the Term, he is 
> Brownl, not a Gueſt. Mo. 877. Hetl. 49. Fitz. Hoſtler 49. adly, Jt 
254. is not a Livery-ſtable; fo2 there is Accommodation koz Hozſes 
only; here fo2 Hozfe and Owner. 23dly, It is not an Ale-houſe 

no Victualling-houſe, fo2 they ſell to all publickly, and indeed 

are deſcribed, quod cuſtodivit Tabernam communem & communit' 


& publice vendidit, &c. Weſt. Symb. 71. | 


18 Holt C. J. when this Caſe was (et down fo2 the Reſolu: 


De. K Stud. tion of the Court, gave Judgment koz the Plaintfff, and ſaid, 


13). b. the Caſe was ſo plain, that there was no Dccaſion fo2 giving 
Reaſons. 


urn 


— — 


York verſus Grindſtone. Mich. 3 Ann. B.R. 


1 62 Eplevin foz a Pozſe; the Dekendant avowed the Taking 


ing his Horſe and Detaining, fo2 that he kept an Inn, and the Plaintiff 
in an Inn being a Traveller came and left his Hozſe there, where he had 
ee now been kept (o long, that the Keeping came to ſuch a Sum, till Pay- 
wiſe of a ment whereof he detained him: Upon Demurrer the whole Court 
dead Thing. held, That Jnn-keepers were bound to receive and entertain 
Yelv- 67... Gueſts, and therefoze might detaſn the Goods of Gueſts till Pay: 
85. A. ment; but the Chief Juſtice doubted whether the Plaintiff was a 
: Rol. Rep. Gueſt in this Caſe, becauſe he never went into the Inn himſelf, 
bw 1279, but only left his Hozſe there, which the Jnn-keeper was not obliged 
3 Bulſt. 269. to receive, and without an Owner did not receive as an Jnn-keep- 
rer. Powell, Powys, and Gould contra, That the Plaintiff is a 
Gueſt by leaving his Þozſe, as much as if he had ſtayed himſelf, 
becauſe the Hozſe muſt be fed, by which the Inn Keeper has Gafn z 
otherwiſe if he had left a Trunk oz a dead Thing. Vide Cro. Jac. 

188, 189. Noy 79. Latch 126. Pop. 179, Mo. 471. 


INROLMENT. 


Taylor verſus Jones. Mich. 8 Will. III. B. R. 


Lady Anderſon's Caſe. Mich. 11 Will. III. B. R. 
TIE Court made a general Rule, That all Deeds chould 
be acknowledged on the Plea⸗ Side in this Court, and not * = 


on the Crown Side; and that the acknowledg ment ſhould be th 
open Court. 


[ 
Bro ſalva cuſtodia ; and tis the Pꝛactice, That if a Yan lives * 


4) 
i Deed may be enrofleb, vithoiit the Examination of the Deot ire 


LIES, 


Party, upon Pꝛoof by Mitneſs that the Party deliver. te Execu- 
ed ft. Godb. 270. Party died befoze acknowledgement, tion. Where 
pet the Deed waß intolled. 3 Leon. 84. And if two are ur A 
Parties to a Deed, and one acknowledkes it befoze a Judge, ft knowledg- 


nds the other; and at Common Law there was an Intollment mene 1 


— 


n New- England, and would paſs Lands here in England, n. 185, 
join a mere nominal Party with him in the Wy who acknow: :* Ceo. El. 714, 
ledges it, and it binds. | Dyer 239 

| 2 Inſt, 674. 


1 


Jointenants and Tenants in 
Common. 


Stedman verſ. Bates. Mich. 7 Will. III. B. R. 


et. T Replevin the. Defendant made Conuſance ag Bailiff to 


1 the Counteſs of Salisbury, fo2 Rent arrear, foz that J. 8. 
Parceners was ſeized and made a Leaſe, &c. and died, and the Revert: 
may join in 


ſion deſcended to the ſame Counteſs of Salisbury and her 
Caiga. Siſter as Heir: On Demurrer the Court held this Conuſance 
naughtz fo2 by Littleton himſelf, both Siſters muſt join; both 
take as Heir by Deſcent, and make but one Heir, to whom the 
Rent deſcends as one tntire Inheritance. 


Ward verſus Everard. Hill. tO Will. III. B. R. 
e Intr. Hill. 7. Rot. 71 8. 


'TB Eplevin; the Defendant made Cognizance as Balliff to A. 


4 Mode 25. and B. and ſhewed that Sir Robert Carr was leized in Fee 


1001. Rent Of the Locus in quo, and granted one Annuity oz yearip Rent of 
to fiveequal- 100 J. to A. B. C. D. and E. to be equally divided between them, 
ly __ to have and to receive to them and their reſpeckive Aſſigns, 201. 
hold to them, LO each During their Lives, and the Life of the longeſt Liver of 
viz. 201. to them; and that if any one died, his Share ſhould be equally di⸗ 
cach, &c- vided among the Survivozs, and that A. and B. are the Survi- 
Jointenants. vors. The Plaintiff pleaded in Bar an Ai of Parliament to 

N 34> make void all Convepances made by Sir Robert Carr, befoze ſuch 


; Mod. 209. 4 Time: And Iſſue being joined, whether this Gzant was made 
Tenants in befoze (uch a Time, viz. April, 1630. was tried at Bar, and 


common 


donde von FOUND fO2 the Avowant ; and Pemberton mov'd fn Arreſt of Judg- 
| jointly. ment, That Tenants in Common couid not join in an Avowyy, 
0y.398, 399- but muſt avow ſeverally. Litt. Set. 317. And that the Gzantees 
141.6351 were Tenants in Common, and not Jointenants. The Caſes 
Yelv. 23, 24. cited on both Sides were, 2 Ro. Abr. go. Sty. 211. 2 Cro. 656. 
9 1 Inſt. 180. Dy. 351. 3 Cro. 25. 1 Saund. 282, 5 Co. 55. Et 
per Holt C. J. The Mods, equally to be divided, cannot make 


à Tenancy in Common in a Deed, tho' they map in a (Will; = 
2 e 


— 


Jointenants and Tenants in Common. 391 


—— —— — 


the Nozds, to have and receive 20 l. a- piece, are an Erplana- 

tion how the Boney on Receipt is to be diſtribtited, viz. So : Roll. Abr 
much to one, and ſo much to another; but do not lever the Ozant 92: 
no2 the Rent; fo? it is not ſeveral Rents no2 ſeveral Grants, but 4 Leon. 183. 
one Rent and one Gzant undivided, Ik they were Tenants in Cro. El. 330 
Common, then each of them muſt avow de quinta parte of 1001. 34%, x 
and not fo2 100]. It one Coparcener grants a Rent of 201. 18 <a 
foꝛ Equality of Partition to the other two, viz. 101. to one, and Het. 29. 
101. to the other, they have but one Rent, and the viz. is but 
erplanato2y. 1 Inſt. 169. b. which Caſe is not to be diſtinguiſhed, 

And the Chief Juſtice laid, Jf a Man grants two Acres to A and B. Hal 
and B. babend. one Acre to one, and the other Acre to the other, IE 10 
the Habendum ig vold and repugnant. Hob. 172. And fo here. cher t b. 
UUhere the Gzanto2 has granted one Rent, ft is repugnant to they are Join- 
the very Clo2vs of the G2ant to make it ſeveral Gzants of ſeve. © 


ral Rents. Judgment fo2 the Avowant. 


Fiſher verſus Wigg. Hill. 12 Will. III. B. R. 


Dpyhold Lands were ſurrendered to the Uſe of A. B. and C. (3. 
and their Heirs, equally to be divided between them and Where the 

their Heirs reſpectively, Gould J. and Tourton J. held this a — 4 

Tenancy in Common, by Reaſon of the apparent Jntent of the divided, 2 

Parties. N. B. and ſatd, That 'twas here in the Caſe of an wake Te- 

Ale, which muſt be conſtrued accozding to Wills to fulfill the In- Com bon. 

tent; and in the Caſe too of a Copphold, wherein, to ſtippo2t the la * Will 

Intention of the Parties, Limitations of Eſtates have been ad. bel do, bug 

mitted, which are not allow'd in Freeholds. 1 Ro. Ab. 67. 2 Cro. : Vent. 316. 

434. Pop. 125. 1 Saund. 151. 2 Vent. 365.] But Holt C. J. con- Cre. El. 696. 

tra, held it a Jointenancy, fo2 that the Mods equally, &c. impozt Bent. 26. 

no moze than was implied in the fozegoing TWo2ds, 1. e. to have 3 Co. 18g. 

alike, which they cannot but have as Jointenants; and that Copy- <** 75: 

holds will not paſs by moze impꝛoper Mods than Freeholds. 

Ik a Feoffment be to A. and B. equally to be divided, they are 3 Mod. 209. 
Jointenants z fo2 they have the Land by one Title and Eſtate, and IND, $26: 
equally to be divided, impozts nothing but what was implied be. Roll. ak,” 

fore: But if it be to A. and B. habendum one Moiety to A. and 89, l 

the other to B. they are Tenants in Common, fo2 they have ſeveral 

Titles, and there muſt be ſeveral-Livertes, and the Habendum is 

conſiſtent, But if it were habendum ten Acres to one, and ten 

to the other, the Habendum would be void fo2 Repugnancy. 

| As fo2 the Cow divided, he held that did not.impozt a Tenancy 3 Les: 373- 

— Common, fo2 their Poſſeſſion muſt be entire & pro indiviſo; to g 22+ 
[vide would be to deſtroy it; and it is ſtrange to create an Eſtate —_ = 

krom a Wozd which implies only what would deſtroy it. O0. Lit. 187. 

a Tenants in Common hold by ſeveral Titles 02 ſeveral Rigbts; “ ® 

— their Poſſeſſion is entire. At Common Law they were not 

N to make Partition. And therefoze in ſuing a TUrit of Co, Ent. 413, 
artition, the Party never ſhews whether he is Tenant in Com 

| | | mon 


„ 


— 


_— Joint and Several. 


mon oz Jointenant; the Pofleſſion of the one is the PoſſeMon 
of the other, and he cannot be a Diſſeiſoz without an actual Ou⸗ 
ſter. Hob. 120 Mo. 868. | 
Ne %. A Deviſe to two and their Heirs cqually to be divided, wag 
: Leon. 113, foꝛmerly look d on as a joint Eſtate. Vide Dy. 25, 158. gen! 
3 Leon. ig. 19. 3 Cro. 330. Noi indeed tis an Eſtate in Common, not 
Co. 39. b. hy Fo2ce of the Moꝛzds, but that it appears to be the Intention 
of the Party, that there ſhould be no Survivozſhip. 4 Device tg 
two equally to be divided, habendum to them and the Heirs of the 
Body of the Survivoz, is a Jointenancy. Style 211, 434. 
Br.Deviſezg. Laſtly, He ſaid, Jointenancies were favoured, foz the Law 
es. 18, '9 loves not Fradions of Eſtates, noz to divide and multiply 
8 Co. 104. Tenures, [N. B. Mhilſt the Eſtate continues in Jointenancy 
there is no Alteration of the Tenure. But if you turn it into 
a Tenancy in Common, all the entire Services multiply.) But 
— was given accozding to the Opinion of the other two 
uſtices. 


5 Reading's Caſe. Hill. 1 Ann. B. R. 


Tenant in 


may dilleite Oe Tenant in Common may diſſeiſe the other; but i 
his Compa- muſt be by adual Difſeiſin, as turning htm out, hindering 


mat him to enter, &c. But a bare Perception of Pyofits is not 
Co. Lit. 199.b. enough. Per Cur”. 

Ante, 302. | 

Poſt, 423. 


Joint and Several. 


Heydon werſus Heydon. Mich. 5 W. & M. B.R. 


(4) Oleman and Heydon were Copartners, and a Judg- 
— ment was againſt Coleman, and all the Goods both of 
tion againſt Coleman and Heydon were taken in Execution: And it 
cas; IT was held by Holt C. J. and the Court, That the She: 
the Goods, kiff mult ſeize all, becauſe the Moteties are undivided ; foz if 
and ſell an he (eize but a Motety and (ell that, the other will have a Right 
undivided tg a Wotety of that Moletp; but he muſt ſeize the whole, and 
Show. 174. Cell a Molety thereof undivided, and the Uendee will be Tenant 

in Common with the other Partner. 


_— 


Journeys Accounts 393 


— , — 


N ; : 


* : 
Robinſon verſus Walker. Hill. 1 Ann. B. R. 


N Covenant the Plaintiff declared, That the Defendant and (4. 


S. convenerunt pro ſe & quolibet eorum, that they oz either What Words 
of them would lade ſuch a Ship, and pay foz the Freight, 8c. venant joint 


The Defendant pleaded in Abatement, That other Covenantozs and ſeveral. 


Urit: And it was agreed by. all, That Obligamus nos & utrum- 5 Co. 33, 
que noſtrum in a Bond is joint and ſeveral. Sed per Holt C. J. 19.24*- 
There is Diverſity between A. & B. conveniunt & quilibet eorum 1 1285. 
convenit, and. A. & B. conveniunt pro ſe & quolibet eorum; Dyer 19, 69, 
fo2 in this firſt, quilibet eorum convenit exrpzeſly ſevers the 

Lien, but pro quolibet eorum ſeems to go to the Thing to 

be done, that is, That they both oz either of them would do it: 

Sed reliqui Juſtic. contra, and Judgment was, - That the Defen- 

dant ſhould anſwer over. N 


Journeys Accounts. 


Elſtobb ver. Thoroughgood. Mich. 9 Will. III. C. B. ; 
Abe Teſtatoz made A. his Executoz till his Son came where one, 
| to twenty one. A. bjings Debt, pending which the 


"came of Age. Et per Cur', They make but one Exe. <tr 
cutoz, and tis but one Erecutozthip, and therefoze the wric by 
Son map bzing a Writ by Journeys Accounts, fo2 he is pzivy; Journeys ac 
otherwiſe had A. been Admfniſtrato2 durante minori ztate of the 5c f. 4. b. 
Son; koz then. he coming in by the Ozdinarp, and the Son bp Leon. 44,5. 
the Teſtatoz, there had been. no Puvity. So ik the Teſtato2 9 
make A. his Executoz, with Condition that ik be do tuch an Act, inch 8. 
B. ſhall be his Executoz; in this Caſe A. is an ablolute Execu- Cro Car. 204. 
toz, unleſs he determine his Office by bis own At, and then B. . 297. 
is not pzivy to have Journeys Accounts. 2dly, A'TUrit bꝛought 
within thirty Days after the Abatement of the firſt is a recent 
Hꝛolecution. | 


RY 


Eee Iſſue 


were in full Life not named, and pꝛaped Judgment of the ö 


Son not Party to 


Iſſue General. 


Holler verſus Buſh, Paſch. 9 Will. III. B. R. 
Cad T Treſpaſs, the Defendant pleaded and chewed a Right in the 


moos; £ Bichop of Salisbury by Pteſcription, to grant Replevins in 
was the Horſe ſuch a Wario, and that the Hoſe in Dueftion was the 
of 1.5. aod,  gz6zfe ok J.8. a Stranger, and that the Plaintiff cepit & 
rock and jm. ir pateav it Equum predict. and 'that by ittue of a Reptedin the 
pounded ir, Defendant took the ſaid Pole, &c. And the Court held this 


and the De- 


anc ne , Plea no more than the general Jſſue, fo? it does not fo much as 
him by a Re- aDMit a Poſſeſſion in the Plaintiff; koz the Taking and Im⸗ 
plevin, ke. pounding gained no Poſſeſſion to the Plaintiff; but the Hozſe 


amounts to 


the general WAS thereby onlp in Cuſtody of the Law, and (\o no Colour 


Iſſuc. of Action in the Plaintiff; otherwiſe perhaps if it had been ce⸗ 


3 Lev. 41. , 
3 pit & detinuit 


Hatton verſus Morſe. 1 Ann. B. R. 


(2.) | ; | : 
plesded pe. DER Holt Chief Juſtice, In Debt, the Defendant may plead 
Sally, in AL a Releaſe, becauſe it admits the Contra#, which is a 
ſuwphr, or. Colour of Attion, and pet he wight give, it in Evlpene? Upon 


ence on the Nil debet. 


general Iſue. So in Aſſumpſit, the Defendant map plead Þ ment, becaule 
Co.Lit:234d. {4 gpmits the N and pet he map give 27 Evidence on 


20 5 ave, Non Afürpfttz fo was the wanne Caſe, and fo ral. 


Sea verſus Taylor. Mich. 2 Ann, B. * 


En 3 þ Aſſumpfit, the Defendant pleaded, Quod ipſe 


preformurit 
im 3 omnia ex parte ſua perfortand'; aud it was ruled, That thts 


amounts to amounts ante t. to the general June. Quzre, Foz the Aſſamphit is 


«be general übmitted, Co that thts ts but a Diſchargez, nud quære of back "oF 
Cro. Jac. 544. Of Hatton und Morſe . if 1t de not contra. bY 


. | 7s Iſſues 


Iſſues and Profits. 


N a Levari Facias to leby the peatly Ualue of 55 1. Ca 44 


Britton verſus Cole. Hill. 9 Will. III. B. R. Intr. 
found by Inquiſition upon an Outlawzy, on a Judg: } 1,6. 453. 
ment in Debt; The Sheriffs took the Beaſts of a Flera, 68. 


Trin. 7 Will. III. Rot. 187. 
Stranger, Levant and Couchant on the Land ok the — 0 


Dekendant; and in an Action ok Treſpaſs againſt the Plaintiff 1gueof Lands 
in the Action fo2 taking theſe Beaſts, wherein he juſtified under nor forfeited 
the Levari Facias, the Court held, iſt, That by bare Dutlawzp, torn. 
the Party immediately kozfeits his perſonal Soods, and they tion taken; 
are veſted in the King, and. he does not fozfeit the P2ofits of aud bene 
bis Lands, no2 Chattels real, till Juquiſition taken: And there» raquigcion 
foe that an Alienation after Dutlawzy, and bekoze Inquiſition fg is « Bar. 
good to bar the King of the Pernancy ; but if he makes a Feoff- ! — nM 
ment after Jnquiſition, the Feoffee has the Effate, and the King 3 Cre. 431. 
all have the Profits. Vide 21 H. 7. 19: Hard. 101. Ray. 17. 21 Hl. 7-7: 
Dr. and Student, D. x. c. 22. 2 Ro. 159. Lane 79. 3 Cro. 431. aroma 6 
2dly, That the Sheriff map well take the Cattle of a Stranger vant andCon- 
Levant and Couchant; fo2 they are the Jfſues ok the Land. Stat. pe on 4 1 
Weſtm, 2. c. 32. 2 Inſt. 433. and the Land ig Debtoz; and if . 
the Law were otherwiſe, he might defeat the King ok all by agiſt⸗ o of Jointe- 
ing the Land; and there is better Reaſon fox their being liable in — 
this Caſe, than fo? a Bent⸗Charge; which ts againſt common unleſs the 
Right,-andby the Gzant of the Tenant. zdly, That if there be a ide found 
Commoner, oz another Tenant in Common with the Defendant, ls. 
his Beaſts map be taken upon the Land, unl:ſg the Title of the Far. 32. 
Commoner,- 02 the Tenant in Common be found bp the Jnquiſt- 1 
tion; and ſo it is ot a Leaſe fo2 Pears, pꝛioz to the Outlaw?p ; renanc for 
fo? they are bound by the Anquiſition, and ſo is there Title till Lite leriable 
they avoid it by Monſtrans de droit 'bzought in the Exchequer. 1 
athly, That if JMues be kozkeited by a Juroz and returned up- Roll. Abr. 
on him; his Feoffee is liable, nap, he in Reverſion is liable, if 14 '5? 
the Juroz was only Tenant kfoz Life; fo2 this being a Service fo? 5 
the Publick, the Inheritance it ſelf is made Debtoz, and charged 
to anſwer it; otherwiſe ok the Jſſues fozfeſted and returned upon 
an Outlawzy. The Defendant oz his Heirs, Feoffee oz Aſſigns, 
ate liable as claiming under _ ſame Eſtate, which is charged my 

ee 2 | 8 


02" A 


this Debt, but it ſhall not charge him in Reverſion 02 Remaindet; 
ko the Fozfeiture ariſcs from a particular Default of the Tenant. 


and not from a Charge on the Inheritance. See moze of this 
Caſe, Title Juſtification. 


Hard. 1or, 
Raym. 17. 


1 UV Þ TK 


Anonymus. Mich. 10 Will. III. R R. 


61.) ER Holt C. J. The Mayo? of Hereford was lafd by the 
2 Heels, fo? ſitting in Judgment in a Cauſe where he him- 
Ao; hot ſelf was Leſſo2 of the Plaintiff in Ejectment, tho' he by 

the Charter was ſole Judge of the Court. 

12 _ Groenvelt wer. Burwell, & al. Trin. 12 Will. III. B. R. 
Ante, 144, 


200, 263. Tür Cenſozs ak the College of Phyſicians fn London are 
_ "ag 4, impowered to tnſpet, govern, and cenſure all Pꝛadilers of 
— 103.4, Pbyſick in Civitate London, and ſeven Miles round, ſo as to pu- 
Fiz. Naß. niſh by Fine, Amerciament, and Jmpziſonment ; they convicted 
” a7 = Dz. Groenvelt of adminiſtring Infalubres Pillulas & noxia Medi- 
Ante, 2 camenta, and fined him 20 l. and twelve Months Impziſonment; 
where k. accopdingly the Datoz was taken in Execution upon this Sen- 
Judge, his tence, and bzought Treſpaſs againſt the Officers and the Cenſozs: 


Act is not AND it was held by Holt C. J. 

craverſavle. 1ſt, That the Cenſozs have a judicial Power; fo} a Power to 
_ mn examine, convict and puniſh, is judicial, and they are Judges of 
Otherwiſe of Recod, becauſe they can fine and impziſon. 2vly, That being 
cn Judges of the Patter, what they have adjudged is not traverla⸗ 
committing ble, and the Plaintiff cannot be admitted to gainſap what the 
for chePeace Cenſozs have ſatd by their Judgment, via. That they were inſa- 


9 23 "ey labres Pillulas & noxia Medicamenta. 43 E. 3. 1. 9 E. 4 3. 
arch 8, 


12 Co. 24, 25. But if a Conſtable commit a Man fo? a'Byeach 


3 2 29. Ok the Peace in his Pꝛelence, when dee was no 2 of the 


Br. Fa. Im- 5 Aae | 
priſ. 8. 1 211 nn Th a. 


» Go 


— 1 


r 
Peace, that map be traverſed; fo2 he is not a Judge, no2 does Cart. 19. 
be at by judicial Authozity, tho he has Power to commit; foz he Godb. 385. 
does not commit fo2 Puniſhment, but fo ſafe Cuſtody. But here 481. ty 
is a Fine ſet, & finis finem litibus imponit 3 by Which it appears, Cauſe for 
that the Cauſe fo2 which a Fine is ſet, is never traverſable. The . et, weer 
Matter of a Uerdit is not traverſable, and there is no Reaſon craverſuble. 
why the Matter affirmed by the Sentence of a Judge ſhould not 4 Rep. 
allo be untraverſable, where the Law intruſts him to try and de- Had. 481. 
termine it without a Jury. 

2dly, Tho' the Pills and Medicines were really Salubres Pil- Judge not 
lulz & bona Medicamenta, pet no Action lies againſt the Cenſozs ; **v<r-ble 
becauſe it is a wong Judgment in a Patter within the Limits ſusgwen, 
of their Jurisdifion ; and a Judge is not anſwerable, either to either by 
the King oz the Party, fo2 the Miſtakes oz Erro2s of his Judg⸗ * 
ment, in a Patter of which he has Jurisditton : It would expoſe Cart. yo | 
the Juſtice of the Nation, and no Yan would execute the Office, 2 Co. 6s. a. 
upon Peril of being arraigned by Action oz India ment koz every * 1 yy 
Judgment he pzonounces. Ik a Juſtice of Peace recozd that up. 9: 
on his Uiew, as a Fozce, which is no Force, he cannot be dzawn 3 322. 
in Queſtion, either by Aﬀion 02 Jndixment, 12 Co. 23. And in 147, K. 
the 27 Af. 19. a Judge of Oyer and Terminer, where the Jurp Vaugb. 135, 
found and pꝛelented a Fact to be a Treſpaſs, cauſed their finding 77... .; 
to be entered as a Felony, and pet could not be puntſhed by Jn- Hard. 193. 
dictment, 02 otherwiſe, becauſe. he was a Judge of Recozd, and * 
the Jndi#ment againſt him was to defeat his Recozd, by averring - Balg. 64. 
againſt what he did as a Judge of Becozd. Vide 1 H. 6. 4. 


70 3. 50. See Vaugh. Buſhel's Caſe, 1 Mod. 184. 2 Mod. 
218. 8 


1 


Wood werſus The Mayor and Commonalty of London. 
Mach 2. 1901. In Error, 
3 as Mo 4018822 (5) 
T Guild-Hall, Debt was bzought in the Court of the Mayo; = ow 

and Aldermen of London, ko; the Penalty of a By-Law of London 
made by the Common-Council of the City; the Penalty was way limit 
4001. of which 300 1, was by the By-Law to be fozteited to the 57 Lans te 
Ale of the Mayoz and Commonalty of the ſaid City: Judgment chemſelves, 
was given 'againſt- the Defendant, and he bzought Erroz befoze bor pe ea 
Commiſſioners appointed to examine thoſe Errozs, viz, Hole for in = 
C.J. Ward C. Baron, &c. And it was held by Hole C. J. to Mayor's 
which the reſt agreed, ſt, That the Bayoz and Commonalty quite ie 
might make a By-Law, and limit the Penalty to be fozfeited to che Mayor 
themſelves ; becauſe there is no Map to inkozce Obedience, but cre or ſe- 
by Puniſhment, which muſt neceMarily be either pecuntary o2 cop- (77 000" 
pozal, as Impziſonment, which is not legal, unleſs there be a Cu- 5 Co. 64. a. 
ſtom to warrant it; and the direct End the By-Law ſeeks, is no 0d. Caſes, 


mote then Obedience. &c. 303. 


1 Lev. 15. 


2dlp, 


= 1 : T 5 8 * 


2 Rol. Abr. adly, That it might be ſued fo2 in the Court of the Bayoz and 
e Aldermen, if the Mapoz could be ſevered, and the Court held be. 
foze the Aldermen : Thus the Chick Juſtice of the Common Þlegg 
may bzing an Ation in C. B. but then there mult be a ſpecial En- 
try, viz. Placita coram Johanne Blencow milite &c. omitting the 
Chief Juſtice, otherwiſe it would be erroneoug. 8 H. 6. 81. Vut 
ſo it is good, fo2 the other Judges are a Court without him: So 
a Judge of the Common Pleas cannot take the Conuzance of a 

| Fine in his own Caſe. TEENS 
Poſt, 426, zZdlp, That if the Mapoz was an Integral Part, Co as there 
2%2;.23+. couid not be a Court without him, but it muſt be the Court 
. of the Mapoz and Aldermen, ft could not be ſued koz there; fo? 
= Lit. 112, then the ſame Perſon was Judge and Plaintiff, Agent and Pa⸗ 
On Rep. tient, which could not be: The Maſter and Conkteres of an Ho: 
21,117- Cpitalare ſeized of an Advowlon: It the Church is void they may 
Dyer 304. pyeſent a Confrere, fo2 he may be ſevered, and yet the Cozpoza- 


tion remains; but they cannot pzeſent the Maſter, koz he is an 
integral Part; and the "7 cannot be Donoꝛ and Do- 


Aftion by nee: Soif a B.ſhop hath Lands in both Capacities, he cannot 
Mayor aud gfve oz take to oz from himſelf. o of a Mapog, fo2 he is the 
nn Dead of the Cozpozation: And if an Aﬀton be bzought by the Bap: 
Death of O2 andTommonalty, and the Bayoz dies, the Writ abates; foz he 
2 1 is the Head of the Cozpozation, and by his Death the Cozpoza- 
© tfon is ſuſpended, 18 9 
Athly, Tho' the Mapoꝛ abſent himſelf, and the Recoder fits fo! 
him, and that by the Cuſtom of the City, pet it alters not the Cale; 
fo tho' the Recower ſits perſonally, and it is perſonally his Judg: 
ment, pet it is legally and vertually the At of the Mapoz: The 
Recozder is his Deputy, and his Act is the At of his Superto? : 
The Style of the Court is Coram Majore, &c. And a Man can: 
not ſue either befoze himſelf o2 his Deputy. 0 g. 
5thly, That the Caſe in 2 Ro. 93. Title Judge pl. 14. was Law, 
but not fo2 the Reaſon there given: Jt was an Action bzought by 
the Mayo! befoze the Yapo2; but it did not appear on the Face of 
the Reco2d that the Plaintiff was Mapoz; ko; it was bzought by him 
as J. S. and he was not Mapoz at the Commencement, but 
pending the Aﬀton became Mapoz; and it could not be aſſigned 
fo; Erro?, ' becauſe it was not pleaded below; and it was, only 
Erroz in Faf, and could not be averred, no2 appear to the Court 
above without Averment. 6 ee 


' : — 


JUDGMENTS 
Clerk verſus Rowland. Trin. 5 W. & M. B.R. 


ment by Default executed the laſt Day of a Term, the n mult 
Plaintiff may enter Judgment the 5th Dap after, and cxcluſive = 
not befoze : So where there is a Gerdta, there muſt he cen the 
four Days between the Uerdi# and the Judgment; not that 22, in Bonk 
in all Caſes there can be a Motion in Arreſt, as in the pzin⸗ ing of Jude- 
cipal Cafe, where the Gerdict oz Inqueſt is the laft Day of the weg, 
Term; but ſtill there may be a CUrit of Erroz, and this Time 6 Mod. 197, 
is allowed fo2 theſe JPurpoſesz and therefoze, after Uerdi# oz 24+ 
Crit of Enquiry, the Courſe is fo2 the Ptaintiff ta give a f 
Rule to enable him to enter his Judgment Nift caufa oftenſa 
ſit in contrarium infra quatuor dies; and in the pzincipal Caſe, 
Execution was ſet aſide, becauſe it was ſled out the fourth 
Day after the Term, the TUrit of Enquiry being executed and 


returned the laſt Day. | 


12 a Writ of Inquiry, either on Demurrer oz Judge» ( 


Anonymus. Paſch. 9 Will. II. B. R. petzen ge 
Fi | — af. 


1 a Quare Impedit the Defchdant pleaded Biſnoſmer in A- ( 3.) 
batement, and the Plaintiff demuered, and gave the common There Jude- 
Rule to join, &c. It was held, That in all real Aﬀtons one entered on 
cannot enter Judgment upon a peremptozy Rule without Po. the peremp- 
tion; and ſo in mix'd Actions; otherwiſe in perſonal ; but this ien No- 
extends not to Pleas in Abatement, becauſe final Judgment is tion. 


not given on them, 
Duke's 


400 JUDGMENTS. 


Duke's Cafe. Mich. 9 Will. III. B. R. 


8 LIVE was upon a Trial at Bar convited of Perjurp, and 
Judgment upon the Capias he was outlawed; and upon the Exigent 
io! $0" 'twas moved, That Judgment of the Pillozy might be given 
ment cannot againſt him in his Abſence : Et per Holt C. J. Judgment cannot 
2277 in be given againſt any Man in his Abſence fo2 a cozpozal Punt: 
his abſence. ment; there is no ſuch Pꝛecedent. Jf a Pan be-outlawed of 
Ante, 36. Felony, Execution was never awarded againſt the Felon till 

bzought to the Bar. A Capias ad ſatisfaciendum Domino Reg; 
pro fine fs common, but there never was a MUrit to take a an 
and put him in the Pillozy; and fo lays Sir Samuel Aſtry upon 
Search of Pꝛecedents. ed I 


Anonymus. Mich. 10 Will. III. B. R. 


9) Feme Covert, who lived by her ſelf and acted as a Feme 
confeſſed by Sole, gave a Tarrant of Attozney to confeſs a Judg⸗ 


Feme covert ek, &c. and afterwards moved to ſet aſide the Judgment, be: 


{er aſide up- CaUſe ſhe was Covert ; but the Court would not relieve her, but 


on Motion. plit her to her Crit of Crroz. | 
Far. 113,139. 


Anonymus. Mich. 10 Will. III. B. R. 


( 6.) A T_ was made to ſet aſide an Execution on a Judgment, 
Where Joy: upon Suggeſtion of an Agreement between the Parties, 
feſled up- made after the Judgment given, viz. That the Judgment Gould 
2 be upon (uch and ſuch Terms. Et per Holt C. J. Where a 
Cour: will Judgment is confcfſed upon Terms, it being in Effeck but a con⸗ 
of them; o- Ditional Judgment, the Court will lap their Hands upon it, and 
therviſe it lee the Terms perkozmed: But where a Judgment is acknow- 
ment js ſub- ledged abſolutely, and a ſubſequent Agreement made, this does 
ſequent, no Map affect the Judgment, and the Court will take no Notice 
of it, but put the Party to his Action on the Agreement; and in 
this Caſe the Agreement being only under their Hands, tis no 
Gzound fo2 an Audita Querela; and the Court cannot hold Plea 

of an Agreement upon'a Motion. 


—— 


JUDBGMENTS 401 


— 


Dom Regina ver. Fitzgerald. Paſch. 1 Ann. B. R. 


pe Detendant being conviced of a ſcandalous Libel, (7. 
Judgment was given againſt him to pap 100 Marks Fine, judgment 
and go to all the Courts in Weſtminſter with a Paper in his de u 
Hat. Jn Chancery be behaved himſelf impudently, and juſtified and the Pu- 
his Offence z fo2 which Reaſon the Court increaſed his Puniſh, gan i. 


ment by Jmpziſonment. 


Anonymus. Paſch. x Ann. B. R. 


F a Judgment be below fo? the Plaintiff, and Erro2 is bought, « 8. » 

and that Judgment reverſed; yet if the Recozd will warrant What Jude- 
it, the Court ought to give a new Judgment fo2 the Plaintiff : rn 
But if the Judgment be erroneous, and againſt the Plaintiff on Writ of Er- 
the Perits of the Cauſe, that ought to be reverſed, and no new 5"; 
Judgment given. fo2 the Plaintiff. It an erroneous Judgment ane, 38, 
be given fo2 the Defendant, and tis reverſed, and the Meritg 2 Salk. 518. 
appear foz the Plaintiff, he ſhall have Judgment: Jef the Me. A 5 
rits be againſt the Plaintiff, the Defendant ſhall have a new Far. z. 
Judgment; (o it is in the Erchequer-Chamber ; fo2 they are to 
refozm as well as to affirm oz reverſe it, 1 Rol. Abr. 774. pl. i. 
Cro. Car. 443. Hob. 194. | „ | 


Duke of Norfolk's Caſe. Trin. 1 Ann. B. R. TER 
| ; | 9. 


Uerdict was given in Eaſter-Term, and befoze Judgment Jodgom?® 
ſigned the Plaintiff died. Et per Hole C. J. That ſhall not pi.“ ja 
hinder the Judgment being entered, pzovided it be within two Death, * 
Terms akter; and the Statute of Frauds and Perjurles on. vided ic ve 
ly requires the Time of ſigning ſhould be entered on the Roll, Toben arr. 
and that is only koz the Benefit of Purchaſozs ; fo2 ff Judg: Verdis. 

ment be ſigned in the Uacation, yet tis entered as of the ric es. 
Term befoze ; and none but a Purchaſoz ſhall be admitted to 5838 
ſay, it was ſigned as of any other Time; and tis the Courſe 263.292,41. 
of the Court to let all Things be done in the Gacation, as of z.. 


the Term bekoze. 2 Lev. 82. 
| Mod. Caſes 
191. WY 
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Judgment. 


is JFTUDGM ENTS 


Attwood wer. Burr. Mich. 1 Ann. B. R. 
( 19. ) | 


Far. 5. 


Judgment on 1? an inferioz Court the Plaintiff de mutted on the Ocken: 
« Demurrer 1 dant's Plea, and the Entry of the Judgment fo? the Plaintin 
to a Plca , 

on the Demurrer was, Ideo confiderar' eſt, &c. and not ſaid ag 


mult be en- 
red with, yſital, Et quia videtur Cur' bie quod placitum prædic Prefar 


tered. with, | 
Ta Curie Deſendentis minus ſufficiens in lege, &c. And now this Juyg, 
quod placit. Ment was reverſed koꝛ that Cauſe; fo2 when @ Demurrer js join. 
rzd, &c ed, the Court ought firſt to determine the Batter of Law, whe. 
608, Valk. ther ſufficiens o; minus ſufficiens, befoze they pꝛonounce Judgment; 


5 Mod. 397. and by this Judgment it does not appear that they determined the 
gore, 39- Matter of Law befoze them. 


(n.) Cutting verſus Williams. Hill. 1 Ann. B R. Vide this Cate 
Title A ion fur le Caſe fur Aſſumpfit, pag. 24. pla. 8. 


Anonymus. Mich. 2 Ann. B. R. 
( 13. | 


confeſs judy Fa Man be arreſted upon Pꝛoteſs ex Communi Banco, 
ment given 02 anp lafet io: Court, and gives a Marramt to ronfeſs 
in Cultody. a Judgment in this Court while in Cuftopy, no Attomey 
rar: 2,115 being there melent, we can examine and ſet ande this Judy: 
5 Mod. 144. ment; otherwiſe where it is to confeſs a Judgment in another 
Mod Cars 5. Court, 


Siſted verſus Lee. Mich. 3 Ann. B. R. 


DO N Payment of Coſts, the Court will ſet afive a Judg⸗ 
I ment, tho 1t be regularly entered, if the Plaintiff hath not 
lot a Trial; and ſo is the common Courſe in C. BÞ 


( 13. ) | 
Setting aſide 


Anonymus. Paſch. 4 Ann. B. R. 


(% Toe Defendant, againſt whom Judgment was-recovered, 
No Rete. | bought a Writ of Erroz, and afterwards got-a-Reference 


regularity to the Maſter to examine the Regularity of the Judgment; and 


88 the Court upon the Paſter's Repozt were ok Opinion, That by 


bringing the TUrit of Erroz the Judgment was admitted to be 


regular, and that he ſhould not examine that now; and the Rule 
was diſcharged, 


3 


Phillips 


JUDGMENTS. 403. 


Phill ps verſus Berry. Trin. 6 Ann. B. R. 


N Ejectment, Judgment was given in B. R. fo2 the Dekendant; (. 

a Writ or Erro was brought in the Houſe of Lops, who re. n legen 
verſed the ſaid Judgment; whereupon the Plaintiff applied to the be reverſed 
Court of King's Bench to enter up the Judgment given by the n Parla- 
Houſe of Londs and 'twas urged, That a Judgment mutt be wer jd 
gfve neither by the Loꝛds, ozby this Court: That the Loꝛds could ment mutt be 
not, becauſe they have only the Tranſcript of the Recozd befoze 8 
them; therekoze this Court muff, leſt there ſhould be Defect of 200. 
Juſtice, like the Caſe of Shaldoe and Ridge. Yelv, 74. Jn-Tref, Noy 129. 
paſs, Judgment in B. R. was given foz the Defendant ; Etroz was '* 
bzought in the Exchequer-Chamber, and the firſt Judgment was 
reverſed, and the Reco2d returned in B. R. The Court of B. R. 
gave Judgment quod querens recuperet, and a Pꝛecedent was 

ſhewn in Winchcomb's Caſe, where the ſame Courſe was taken, If Judgment 

Holt C. J. The Houſe of Lozds have, in Judgment of Law, the fendt os. 
very Recodd befoze them; [Sed Quzr, de ceo. Car. 1 Sid. 236. 11 Special Ver- 
elt dit, Que dett giſt in B. R. pendent Error in Parliament z que ne dict be re- 
poet eſtre, ſi le very Record eſt remove. 1 Rol. Abr. 753. pl. 10.) — 
Fo2 the Urit of Erroꝛ ſays, recordum & proceſſum, and not tran- Chamber, | 
(criptum; and he took this Difference, It Ejectment is bzought in let 
B R. and upon a Special Aerdid Judgment is given fo2 the De: te ns, 
fendant, and this Judgment is reverſed in the Exchequer-Cham: Judgment; 
ber, that Court ſhall give Judgment and enter it ; but had it been — 8 
upon Demurrer, this Court ſhould have entered the new Judg- Ante 401. 
ment, becauſe the Erchequer-Chamber could not have awarded a 2% 
Cirit of Enquiry of Damages : Further he ſafd, It Judgment 3 
be ſitſt given fo2 the Plaintiff, and that be reverſed in Erroz, the 1 Lev. 310. 
Defendant is in Statu quo thereby, and no new Judgment need . 
given. But if the firſt Judgment was given fo2 the Defendant, 1 Vent. :s. 
and that is reverſed, a new. Judgment muſt be gtven to put Fang 
Plaintiff in"PoſſeMon of what he demands: And the Court a. 3 
greed they could not enter a new Judgment fo? the Plaintiff, be- » Roll. Abr. 
cauſe when they have given Judgment on the Duginal, they have 3%, „ 
erecuted their whole Authozity, and there is no Pꝛecedent that this 4 Int. 72. 
Court ever entered a new Judgment, where the Judgment given Co. Car. 
here was reverled in Parliament: Andafterwards Application was 


made to the Loꝛdg, and they entered the new Judgment. 
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JURISDICTION. 


vi ich. 3 Ann. B. R. 
Stannian verſus Davis. Mich. 3 


lon on 
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dig of tho ed: Aud it was the JurigdiJion of t it i neceſlary he 
Action, muſt \ to be within erio2 Courts, ; ould appear to 
dokigwak- YERT $0 Ki Actions in inferio2 f the Adion, are inſert- 
in the Juri ; e Giſt o ſuch Matters as 
Aden | Part that which is cheſs of on be omitted, aud 
beaner of © within thett Ggrabation of Damages, any mis Marling 
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e 
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| no.” Ts Ce 
mus. Paf. 4 Ann. In C y 
SO oe ta fozecloſe a Moztgage 2 
$b2zaught, in Chancery f pleadedta the . Ke. 
yi Fs Hs Sarke; the, 8 8 of Norman- 
Bill may by * 1 e Iflan | Dutchy 55 
in 2 hat the ok the t. but 
Chancery 2 Lan re governed Ale b redeem. 25 1 — cond 
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Jury and Juror. J 


— * 
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as Ireland 02 Barbadoes. And Wright, Low-Keeper, over ruled 
the Plea, ſaying, The Court aied againſt the Perſon ok the 
party and his Conſcience; and there might be a Failure of Ju- 
tice if the Chancery would not hold Plea in (ſuch Caſe, the Party 
being here, and the whole Jfland in Moztgage. | 


Jury and Jurof. 


Anonymus. Trin. 8 Will. III. B. R. 


Aule was made, That wheh u Mallet is to feſke u Ju- 4.0 
th, vit. Fonpeigdt out bf the Frethovets Book; be 177.0 de 
give Notice to the ttomeys of both Sibes to bt ter, and the 
preſent, and ik the one comes and the other does not, be hacer 
that appears ſhall aceozving to the ancient Courſe ſtrike out : Lill. 12). 
ogy — the Maker ſhall ireike out the other Teide fo2 htm 
t ls ablent. | 


Anonymus. Mich. 8 Will. III. B. R. 
F by Rule of Court the Wafer is ozbered to kelue a * (2 9 
; 


Caſe ft be not expzeſled in ſue Bule, That the ale 
ſitike koꝛtp eight, and each of the Purkteg walk trete our Twelve; 
the Harker is to ſtrike twenty tout, and the Parktes habe no Lt- 
berty to ſittke out any. 


Anonymus. Paſ. 1 Ann. B. R. | (3. 
Flax. 4. 


IF a Jury give a Uerdict on their own Knowledge they ought =. upright 
to tell the Court fo, that they may be worn as CAitnefſes ; ct chat 


and the fait Map is to tell the Court befoze they are (wo2n, that chey can give 
they have Evidence to give. | — RE ow 
are ſworn, 
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_ Juſtices of Peace. 


Anonymus. Hill. 4 Ann. B. R. 


(1.) ER Holt C. J. The moſt regular Map fo2 Juſtices to 
W e pꝛoceed upon the 14 Car. 2. in removing a pooz Perſon, 
on Statute is to make a Recozd of the Complaint and Adjudication, 
8 and upon that to make a Warrant under their Hands ary 
of Poor. Seals to the Church-wardens, to convey the Perſons to the Þa- 
14 Car. 2. tiſh to which they ought to be ſent, and deliver in the Record per 
cap. 12 propria? manus into Court next Seſſions, to be kept there amongſt 

the Recozds, to charge the Pariſh; and that Kecowd may be well 
removed by a general Certiorari to the Juſtices of Peace: Mz, 
Broderick ſaid he had adviſed the Juſtices in Surrey to do ſo. 


Domina Regina wer. Yarrington. Mich. 9 Ann. B. R. 


(2) Ndictment was found at the Seſſions of the Peace fo? fozging a 
3 Letter in the Name of J. S. &c. and was bzought into B R. 
ror Forgery by Certiorari, and upon Motion in Arreſt of Judgment the Court 
fore Juſtices held, That no Jnditment lay bekoze the Juſtices of Peace fo? 
by N Fozgerp; fo; their Power is created by At of Parliament within 
pl. 2% Time of Memo, and they have no other Authozity than what is 

thereby given them; and the general Wows of their Commiſſion, 
De omnibus aliis tranſgreſſionibus & malefactis quibuſcunque, mult 

be underſtood of ſuch Crimes as they have Power over by the 

ſeveral Statutes which created oz inlarged their Power ; So it is 

fo? Perjury at Common Law; but Per jury upon 5 Eliz. is indit- 

able befoze the Juſtices of Seſſions, becauſe it is lo appointed by 
the particular P2oviſion of that Statute, 2 5 5 


vide plus, Titles Poor, Orders, Seſſions. 1 


JUSTIFICATION. 


Atkinſon ver. Crouch. Mich. 2 W. & M. B. R 


5 I | 7 ( a 0 
gion ws, 1 Salmon. The Defendant juſtified the hate 
under 1 * _—_ being caught at an undue Seaſon =, 1 for 
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Aden upon Demitterk rhe Court hewv the Plea 81 fox n e. ſhowing 
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Leewerd & U ver. Baſilee. Mich. 7 Will. III. B. R 
N Treſpaſs by Hausband and Cite 

* fox Allault an | 

| re te, He Dteae ple 59 alu gemeſn of the 3 
| f | . ſtity Aflaulr 
I 0nd 096-08 inſafeum fed 10 Vefeny .. 
Defendant s the Defendant demurt o; and Carthew f end 1 Mod. 36. 
mode | infiſfed, That Inſultum fecit was nanght 0 the Sid. 441. 
4 t, efted a Cafe, Trin. 2 Car. 2. Rot 182 U. whe 8 > oh 
22 pleaded infultum fecit in Defence of his Pol re the De. 1 Ler. 283. 
IIR en 
ptr, 9d ue eee Carr, "Bethe Count e 
fence 1 fo? that the Cite might juſtify an 2 — not vice 
not a et n fo might > Dervant of dis Malter; but Kei he 19 
an Acton per * „ qo = might have . | 
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LACY 


Swinſtead werſus Lyddal. Mich. 8 Will. III. Br 
Intr. Trin. 8 Will. III. Rot. 229. 


Nan Action of Treſpaſs and falſe Jmpziſonment ko; ſuch g 

„ Time, & quouſque he paid 11 s. The Defendant pleaded the 

ment, Juſti- Stat. 3 Jac. 1. c. 15. fo2 erecting a Court of Conſcience in Lon. 

ficarion — don, and that tali die the Plaintiff was ſummoned to appear, 

cer and the ]Nocels continued until ſuch a Day, and then the Court 

Conſcience made an Dwer that he ſhould be carried to the Compter and jm; 

many. Puſoned, quouſque he paid 78. Debt, and 25. 6 d. foz Cogg, 

the Compter, Virtute cujus ordinis, he being an Officer took him and detained 
ill; becauſe him, &c, Plaintiff demurred. Et per Cur. 

Impriſon-" .* 1ſt, The Court ok Conſcience ereded by 3 Jac. 1. c. 15. habe 

| ed, and not by the very Erection, incidentally and conſequentiallp, a Power 

3 to continue their Pzoceſs. adly, Tho he does not anſwer the 

Compter. Detaining, quouſque he patd 115. pet the Plea is well enough, 

2 Jones 215. fo; the quoutque 18 not the Cauſe of Aﬀion, but the Impiſon- 

Vent. 94. ment; the quouſque is but Matter of Aggravation, It the De: 

fendant had ſaid nothing to the Monep, it had been a good Juſt: 

fication; as if one bzing an Aﬀion of Treſpaſs fo? taking his 

Hozle and riding him immoderatelp, tis ſufficient to juſtify the 

Taking, fo2 that is the Treſpaſs; and if the Caſe was, That 

the Plaintiff paid the Officer 9 s. 6 d. and nevertheleſs the Offi 

ter detained him fo2 moze, the Plaintiff ſhould reply it. Vide 

Moor 704, 705. | 3dly, . The Court held the-Plea naught, be: 

- cauſe the Oꝛder was to carry him to the Compter, and though 

he confeſſes he detatned him fix Hours, he does not ſhew it 

was in the Compter, oz in -carrying him thither; and this dif- 

fers from the Caſe of a common Arreſt; the Omcer in that Cale 

may make any Place his Pꝛiſon; becauſe the-TUrit is, Ita quod 

Habeas Corpus ejus eoram, &c. apud Weſtm. which is a general 

Do. Lit. 49.b. Authozity; but here tis a ſpecial Authoꝛitp to take and carry him 


5,5 to the Compter, FR 


(3-) 


Britton verſus Cole. Hill. 9 Will. I. B K. 


(4) P Treſpaſs againſt J. Cole, fo2 taking fozty-theee Sheep, the 
1 TIS Defendant pleaded, That a Levari ifſued ex Cam' Scacc' which 
g recited a Judgment in Debt, obtained by J. Cole in C. B. and 

an Outlaw and Setzure, and an Inqulſition returned, which 

found the Land and the Ualue to be 551. per Annum; and by 

this Levari the Sheriff was commanded to levy the ſaid 55 |. de 

exitibus & proficuis terræ, and that on a (Warrant of the Oberg 

1 1 
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to A. and B. Bailiffs, the now Defendant requeſted them to take 17. requett 
theſe Cattle. On Demurrer it was held, That the Court could take G4, 
not take Notice, that John Cole the Dekendant, was the J. Cole he is a Treſ- 
mentioned and recited to be the Plaintiff in C. B. but that ought paſſer, 

to have been averred; Yet that however his Requeſting the Bai⸗ 

liffs not to execute their (Urit, but to take thele particular Cat- 

tie, was a ſuffictent Tonfeſion of a Treſpaſs : But then they held 

That whether the Defendant was concerned as the oziginal Plain- 

tiff, 02 concerned himſelf of his own Head as a Stranger, be had 

not juſtified ; and theſe Diverſities were taken and agreed. 

That in Treſpaſs agatiſt the Sheriff, tis enough fo2 his Jufti- Cro. Cat. 
fication to ſhew a CUrit: So it is in the Cale of his Bailiff oz 448 . 
Officer; with this Difference, that the Sheriff muſt ſhew the vid. Lin. 
(Urit was returned, ik returnable ; the Bailiff need not, becaule 735: 
it is not in his Power : But in Treſpaſs againſ the Plainiif . Von. 54. 
himſelf oz a mere Stranger, they cannot juſtify themſelves unlets In Treſpaſs 
they ſhew there was a Judgment as well as an Execution; fo? —Aagge 4 | 
the Judgment map be reverſed, and it ought to be at their Peril, oficer need 
if they take out Execution afterwards ; but they ſeemed to hold, < _— a 
That if one comes in Aid of the Dfficer, at his Requeſt, he may cuten; o. 
juſtify as the Officer map do; but ſuch Requeſt o2 Command of therviſe of « 
the Officer is traverſable : As in Treſpaſs, if the Defendant ju- 1 
ſtiſies Damage kealant, oz by Diſtreſs koz Rent, he muſt make Kid of the 
himſelf Balliff to the Perſon having Right, oz that he did it by Officer bybis 


his Command, but the Command is traverſable z otherwiſe in Tue Com. 


he Com- 


—— 
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Replevin where H. makes Conuzance on the Right, 1 Leon. 150. mand is tra- 
2 Leon. 115. 1 Ro. Rep. 46. . 


3 Lev. 20. 1 Leon. 30. 2 Leon. 196, 215, 216. Cro. El. 14. pl. 3. 


Freeman verſus Blewitt. Hill. 12 Will. III. B. R. 


1 fo2 taking the Plaintiff's Soods; the Dekendant (5. 5. 
pleaded, That a Plaint in Replevin was entered in the Moceiuſtifies 
Sheriffs Court in London; that the Dekendant was Serjeant at under Pre- 


Mace, and a Pꝛecept came to him to replevy theſe Goods, which gert 02 © 


be did accowingly, Upon Demurrer it was objected, That the vierin ones; 


Defendant was pzincipal Officer, and his Pꝛecept was return- the Sherit''s 


able, and yet he does not ſhew it was returned: But Broderick f wan ef 


for want of 


contra Urged, That Replevin differs, fo2 it is not returnable, mewing it 
and never is lo pleaded. Dy. 189. and ſeveral other Caſes. Ak. n 1 
ter two Arguments 'twas ruley by Holt C. J. to which the reft „iacta 

Agreed, That where-ever a pzincipal Officer is to juſtify under a Officer ju- 

returnable Pzocefs, he muſt chem that the (Writ was returned ; gie un | 
fo2 he is commanded to return the Crit, and ſhall not be Þ20- able wric ho 
teded by it, unleſs he ſhews that he paid a due and full Obedience wat ſhev ir 
in acking under it: So it is of a Fieri Facias o; Capias ; the She- bg . 
riff cannot juſtify under them without chewing a Beturn; koz sccus of fub- 


688 thele aan“ 


= 


"TUSTIFICATION 


theſe Mrits are, Ita quod Habeas Corpus oz denarios illos apud 
Weſtm. but any ſubozdinate Officer, as a Bailiff, map. Vide 
20 H. 7. 13. 21 H. 7. 22. 3 Lev. 204. 5 Co. 90. a. Br. Treſpaſs, 
48, 76, 104. 154. Fitz. Treſpaſs, 198. Mow a Replevin oz an 
alias Replevin, are not returnable Pzoceſs z they are only in Na- 
ture of a Juſticies to impower the Sheriff to hold a Plea in his 


17. County-Court, where a Day is giben them; but there is no Re. 


turn to be made to the firſt oz ſecond TUrit, and therefoze who. 
ever juſtifies under the firſt TUrtt of Replevin, oz the Alias, need 
ſhew no Return; but the pluries Replevin is always with this 
Clauſe, vel cauſam nobis fignifices, and therefoze it is a return. 
able Pꝛoceſs; and if any pzincipal Officer that has the Return of 
it, pꝛetends to juſtify under it, he muſt Chew it was returned; 
otherwiſe of a ſubowdfnate Officer. In the Caſe at Bar the De. 
fendant is a p2incipal Officer: Jf the Paiſoner eſcape, the Action 
muſt be bzought againſt him; and this Pꝛoceſs under which he ju: 
ſtifies, was a returnable Pꝛoceſs: And Judgment was entered 
ko the Plaintiff, 


The End of the Firſt VOLUME. 
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